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STATEMENT BY THE COMMISSION 


S OMB eiqplanstioB is desirable as to the jdace which this 
book on the relations between the government and wmw 
coknmunications occupies in the general inquiry of the Com- 
mission on Freedom of the Press. 

At the outset of its work, the Commisnon dedded that it 
ought to give a broad scope to the phrase “freedom of the 
press.” The word “press” should not confine us to newqiapers 
or printed matter generally; the inquiry should indude other 
means of communicating news and opinions such as films and 
radio broadcasting of news and comment. And “fre^om” 
must mean more than the traditional conception of im- 
munity from governmental control. 

A central question for the Commission has been: How 
can the communications industries realize thdr possibilities 
of meeting tiie needs of the kind of society we have and the 
kind of sodety we want? What obstades — external and in- 
tmial — ^hinder mass communications now from ddng thdr 
best work or are likdy to hinder them in the measurable fu^ 
ture, and how can these obstades be lessmed? Governmental 
restriction is only one sort of external obstack. It has hitimr- 
to received by far the most attention, because, during the first 
centuries of {srinted books and then newqwpers, it rnM the 
diid obstade. The advance of the Industrial RevdutiDn has 
created new obstades and influences, sudh as the pecunimy 
of owners aisd advertistns, the power oi prdwire 
jjpioups, the desire to obtam an enormous dieulation, 

&i*s craving fcNr entertaimnent, and the relative dikrease in 



OTAWaiaBNt BIT THE COlOO^bB 

aiBober pi pwscKDS who can acipiie tuid operate a sue- 
oanful newqwqpet. The very disturbing proWtems pres^ted 
by aongovenuaental influences receive much attentum 
in the Conunission’s general report^ A Free and BeepontHie 
Preet. 

Ai wvt1w»r departure by us from the traditional conception 
was the recognition that freedom from somethin|g is not 
enouid^ It should also be freedom for something. *^6 wide 
immunit y from governmental control which the pres|^daims 
will be empty if it be a mere negation. Freedom is no^ safety 
but opportunity. Freedom ought to be a means to enable the 
press to serve the proper functions of communication in a 
free society. 

This afSrmative attitude toward freedom of the press opens 
up a very wide range of questions. The act of deciding what 
mass communications should do for society carries with it the 
need to envisage the kind of society we desire. Here again 
the government is only one factor. Take, for example, the 
question whether there needs to be a stronger consciousness of 
purpose among Americans. One member of the Conunission 
said: “Ihe fact which we appear to face today is that men do 
not know what they wantin any socially rdiable way.” And 
another asked: “Are the people of this country disturbed 
whether they have lost control over their own destinies?” 
Faadsm takes advantage of this bewUdennent by supplying a 
purpose, thougha bad one. If government is not thus to play 
a dominant part, it is essential to e:q>lore other poanbilities of 
a private nature for producuag a common purpose, in so far 
aa such a pmpose is craved by the people. Ibe press itself is a 
. mmms to that eml. How can the press be used to get the kmd 
.oommunity we want? Ihat is a k^ question, but it bdbngs 
.. hi the genmrd report 
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At tlie tiame time this affirmative way of lookiiig at the free* 
4om of tiS press has suggested a frimu&ier Sdew of the reia- 
tionship between the government and mass eommunications. 
Past writers on this freedom have commoidy r^arded the 
government as solely an enemy of the press. Yet whmi we 
come te think of both democratic government mid freedom of 
the press as positive means for the attainment of a fuller and 
more satisfying life for the community and its dtisens, it 
seems absurd to assume a complete hostility between them. 
Instead, government can perhaps legitimate^ help to 
strengthen mass communications and their freedom. Posd- 
bQities of that sort will be examined at length in Volume 11 of 
this book. Still, the nongovernmental obstades to the full 
realization of the opportunities open to mass communications 
must, on the whole, be removed by forces outside the govern- 
ment. Even if laws and officeholders could get rid of bad news- 
papers, th^ could not create good newspapers in their place. 
In the end, the quality of newspapers and motion pictures 
and radio must depend on the sense of responsibility of two 
groups of private citizens — the owners and managers who 
operate these instnunentidities of communication and the 
public who consume the output and who have hitherto rmdy 
expressed the desire for something bettm than what thqr are 
now getting. 

. Thus govemmenUd action is only part of the main probkmi 
of the Cbmnussion on Freedom of the Press, porfaaps a mndS 
part. As cme wise informant told us: “It is not governmental 
restiaint which ether creates mr can completely solve the 
prddem of free communication. Not even tmi per emd of tibe 
{noblems of a free imess arise from governmental action.** 
Nor, cm the other hand, can the government hunnah the 
remiedies for most of the evils. Yet the stress whkh the Com* 

k 
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™,i«. prop«ly lw» M 

aad <>tk«t f«!tot> dioiiU ^ 

to the in^itance of govwmmwikw eclrnty. Aiw» 

from new affirmative lAjwes of rtate action, &e imputoe to 

siq)pre 88 by law is by no means dead. Recent Euroi^ his- 

lory shows whiA can haiq>en, and chapter 1 

merous tendencies in this country pointing towan^ifutiwe 

interference with the press. 

Hence the Commission asked Ui. Chafee to undert*|e this 
survey of the relations between the government aMl vaasB 
eommunications. 
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PREFACE 


T he comparative spaee devoted to various t^nmi m tlieae 
two vcdumes uu^ appear oddly proporticHied, but tbere 
are several reasons wiiy some matters are treated at len^ 
and otbers voy Iniefly. First, connderaUie attention is ipven 
to several controversial questions vdiich aroused particular 
interest at the meetings of the Commission, sudi as the cor- 
rection of errors and the administration of the Post Office. 
Second, since internaticHial communications and some do- 
mestic matters like motion pictures and the radio form the 
subject of other special studies published by the CommisdiHi, 
1 have tried to avoid duplication.^ Third, wartime questions 
have been treated briefly. They are quite different in charactor 
from those whidi arise in peace, and, if anothor war bredca 
out, it will be so catastrophic that it is useless to try to write 
tationafly about its effect on communicstions. Whatever our 
feats, we hope for a long-continued peace. Such a peace wfll 
offer plenty of probtems which will demand the utmost wis- . 
dom from lawgivers and newqiaper owners, etc., if they are to 
be satiffactorily sdived. X prefer to give what I can towaril 
thrir solution rather than to speculate about Armageddon. 


Fraaffy, I have said Uttie id>out the legal porition od eidiome 


or fr^ and <Alwr unp<q;>ular c^dniona The fra- 
portanee of *The subridiary press” is undeniable, but ^ 
aed^Dled mcxre piofital^ to investigate problems atiUng bom 


' AjpaAms fe Ftofht: A RtpaH sm tnUmatitml Mam Cam- 

ynrinafa i iy Mswsflya White and Eobert D. Ldsh; AwdoM af ft* JCnatt 
sad Tka Jamriean BaMa by limnOynWiSta^^iiiii- 
wtod ty lldwwity af Chfesgo P r w . 
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tbe wbidsi reachea American dtiaeiis ol aU sorts m 

tjaily Be«q>^>ers, newsreels, radio conm^t, and so on. 

These omisnoas of (Questions of war and revolutiimaiy talk 
me offset by the fact that a full presentatitm of mr views cm 
these subjects is accessible in my book on Free Speech in 
tite United States.* On these and other topics, a refer^^ to 
the eailim book is occasionally inserted for the bmiefit^ those 
who would like to read more than is set down here, an^W have 
quoted a few passages to express certain basic convictk^ in- 
stead of hunting for different phrases. However, Uiere is very 
little overlapping between the two books because the nu- 
merous discussions among members of the Commission have 
pointed out many new problems and thrown fresh light on 
some old ones. 

This is a book for citiisens who are interested in the press. 
Hence the use of court decisions is limited to cases which are 
lignificant landmarks or illustrations of important princ^les. 
A book like this can only try to sum up the authorities fairly, 
without mentioning exceptions and variations in particular 
states. Its propositions of law are sometimes subject to un- 
menttoned qualifications, which lawyers eiq>ect but whidl 
cannot be mq>lained accurately to anybody else without bor- 
ing him. In short, this is not a legal treatise to help lawyers 
write briefs but a series of ri^etches of vmious ways in wlririi 
the law (qierates upon newspapers and othm aj^ndes of com- 
xonuiicartioii. 

Althou^ no one but myself is reiqmnsible for the specific 
statements in thu book, the credit for whatever anybody likes 
inftbdmigsmostfy to the whole Cmnmisrion on the Freedom 
-of IheFress, binding rim Foreign Advisers, the Directoc, and 
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the other j^bers ci the Staff. Many <ff the views ei^rMsed 
toe the (ffnillatimi of earnest and stimulating diicusnons. Of- 
ten the very words used are not miim but came frima the tips of 
some associate. They express what I think right so mtdbi better 
than I could that I rdhise to let them be lost. Sometimes tjuo- 
tation marks indicate these observations of others, but, if thu 
were done every time th^ occur, the book would be hard to 
read. In large measure, my functions as author and as inter- 
preter are inextricably mingled. This book is the outcome of 
the most interesting and enjoyable co-operative enterprise in 
which I have ever engaged. What was said counts mvte ♦hAw 
who smd it. 

Z. Chafbe, Jb. 
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T^^hrnel^imt^hef^^BglibieetL^^ 
ten^vielsr eSNd«ed as to have atteacted nuidb general attest* 
from the powers of the fed(^ Cmn- 
mtiniic|gli^. Commisstop. The actoal paxtidpatjon (d the 
goved(|fh|at In the two-way process of discussion is still more 
novel. mc^ it seems likely to be somewhat lessened. 

Thermae, £^we find problems of governmental, relations 
to the press whidh perplex or worry us, they do not lie in 
preset actualities but in possible future results from existing 
tendendffii. 

OUTLOOK FOR A CONTINUAXCB OF A MnOMUM OF GOVERN- 
MEETAL INTERFERENCE WITH THE FRE8B — ^FAVORABLE 
AND UNFAVORABLE FACTORS 

' Whidi way are recent trends moving — toward the lealiasr- 
tion of a completdy free press or away from it? 

IB A TOTAL OtUPPIUJUNCB OF BaBTBKmONB LCKBLT? 

An extreme poation was Udcen by one of our informants — 
that there will be a progressive relaxation (d rertrictioBS end- 
ing in their total disappearance. He thou^ that increaang 
freedom of thou^t would destroy the taboos which give rise 
to stqqiresaon and so diminate the need for even minimal 
standards. He audt *‘Th^ is no tdUng how frur we nuj^t 
{Hpgress in the social sdenees if they wme as free (d taboos as 
the idiyncal sdences have been.” ' 

Hie ConuEmsnon does not accqd this evdutionary oopcep- 
tim '.(d the dimination of all f(»ins ol oomqptkm. Evmi if 
Haadat #as ri|^t in saying that *^here is notluag eii^ good 
or Imi 4 httt thhddng makes it so,” wp iwe im piwipect that die 
eopixiiniBhy irill cease thinking that some forms of ex^Mssiott 
Up bad tlMt they h» be stepped. Take obsomnly, fw 

jdfiMlstpIs, Wehavwto thke aeeotmt ef dteemaaiieii^^ 

$ 
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' 'W>4ra dte <^fcA*»**^* And Ice^ tatffic moving 'smootlily. flyde, 
Park is * familiar ezamide of eneouraging discosskm. a 
largo scale the best-known instance is the managmnes^ ^ 
radio broadcasting by the Federal Co m muni c ation s Com- 
missbn. 

Third, the government may be itself a party in the two-| 
way process of communication. It may send out imws, qpin- , 
bns. and edu^tation to the people; or it may organise meth- \ 
ods of collecting facts and opinions from the people. We may 
cidl the outward 6ow “information service” and the inward 
flow “intelligence service.” The Office of War Infcnmation is 
one of the most notable American examples of the former. 

These three types of governmental action will be succes- 
sively reviewed at length in Farts I, II, and UI. A good deal 
of what immediately follows about the present and future 
amount of governmental activity will bear on more than one 
type. 

THE AMOUNT OF GOVBBNMBNTAL ACTIVITT 
AT THE miESENT TIME 

Hie restrictive function of government does not now 
seriously interfere with freedom of communication in the 
United States. The present legal limitations arising oi^ of the 
derire for national security and the reqmremmits of decency, 
if psn^ierly s^j^ed, ^ve writers wide liberty to say what they 
: This bri^t scutcheon has some blots on it, sudi as 

ocearicmal arbitrary decisions by postal anthcmties and the 
sewwe state syndbalism statutes, which have be» v%oiouiriy 
Vaited agdnst tlm radied subsidiary prws and eis^edally 
paa^cito and handbills. Stfll, «mi{Mt«d to 

governments have dime, the oaaUxiA as it lOpw- < 
iitei ra pcacthx is pretty mild. Eristing resliktioib 
. be characteriaed as minimal. 


4 
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ibbieftlBctikm^toiclfeig tile chann^<q)enktw>t yet aoei:- 
ten^vielsr eSNd«ed as to have atteacted nuidb general attest* 
from the povwrs ni the llPedi^ Cmn- 
mti n ic|i rf i ^ ., CenamtMion. The actual partidpation (d the 
goved(|fh|at In the two-way process of discussion is still more 
novel. ao^ it seems likely to be somewhat lessened. 

Thmidore, f^we find problems of govemmmital. relations 
to the press whkh peiplex or worry us, they do not lie in 
present actualities but in possible future results bom emsting 
tendend». 


OUTLOOK FOR A CONTINUANCB OF A MINIMUM OF GOVERN- 
MENTAL INTERFERENCE WITH THE FRE8B — ^FAVORABLE 
AND UNFAVORABLE FACTOBB 

' Whidi way are recent trends moving — toward the realusap 
tion of a completdy free press or away from it? 

IB A TOTAL Ota&miABANGB OF BBSTBKnCIONB UKBLT? 

An extreme position was tdcen by one of our informants — 
that there will be a progressive relaxation (d restrictioBS end- 
ing in their total disappearance. He thou^ that increaang 
freedmn of thoo^ht would destroy the taboos which give rise 
to siq^ression and so eliminate the need for even minimd 
standards. He uidt ‘There is no tellmg how tta yre nuj^t 
]»(^presB in tiie social sdenees if they were as firee <d taboos as 
the idiyncal sdences have been.” ' 

Hie Comnustton does not accqit this evdutionary oopcep- 
tuoi cl the diminatioB of all forms of <iQm^)ti<Hi. Even d 
Haitt^ #as rif^t in saying that There is nothiag eitibear good 
«r Iwdt bttt thhddng makes it so,” wp see im pioipcet that 
eoj^nnhy irill cease thinkaig that some forms of egt^essiott 
fi^ Ip badtlMt they <nx^ b»be sbi^^ped. Take ohsomdty, fm 
’pUtasgAe, Wehpveto tdbe aecotmt of i^emonmiipp^^ 

6 
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a]>petites by men who are eager to mnass large sains by. 
siip{>lymgpoi:niq(nq>bic post cards to school diildren. We can- 
not protect the public by letting producers prodime. It was 
objected that the market for obscenity depends on tabbos in 
our cidture and 'mD vanish with these taboos, but there seems 
to be little chance of this happening while the miimdity of 
mankind is imperfectly blended witii a hi^ degree of mvOi^- 
tion. The noarket does change from time to time as commumty 
standards change; but a market always remains. And hei^ 
the community will be strongly impelled to regulate de 
market. \ 

Thus the Commission does not regard freedom of the press 
as an absolute, but as one of the most imp(n*tant ideals of 
society whidi has to be balanced agmnst other ideals such as 
the sound training of youth. The complete removal of limita- 
tions on mass communications is, in our opinion, neither 
probalde nor desirable. 

Still, it is possible to disagree with the libertarianism of the* 
extreme position stated at the outset and yet be hopeful. The 
proq>ect that restrictions will never disappear does not neces- 
sarily mean that they will increase. Th^ may be like a vari- 
able approaching a limit without ever reaching it. Whether 
the end-point of the process is zero or not does not matter. 
The question is whether or not we are to progress to more 
and more freedom. 

In order to answer this vital question, we should first try to 
find and appraise perceptible trmids. Hus seuch gives little . 
Muse for eptimism on the part of those who, like mysdf, idiare 
the general pontion of liCdton and Mill about the great value 
ot open discHstion to society.' 

'Uatim’s AnopagUiM mtd tin second dinner ef IdEfs On 
m two ot tke geest jHveeiitstioiui of freedoiB e( spmA. See dso Betd% 
Afelogif of Somka. 


6 
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It is fame t}tat;|NMQe favorable facbns exist. Four recoot 
le{^ situations dd diow tendencies toward less burdensome 
rertrictions on discuss^: 

The United States Supreme Court undw Hughes into'- 
preted the Constitution and various statutes to ^ve a mudi 
wider protecticHi for discussion than was pmnitted by ded- 
rions under, White and Taft.* Tins judicial attitude has ccm- 
tinued in the present Court. 

The federal Espionage Act has been enforced in tiiis war 
with much more discrimination and lenient^ than in the last 
war. A Supreme Court decision in the midst of the war limited 
the meaning of the phrases of this statute very carefully.* 

The statute on the exclusion of imported publications and 
films has been amended to insure judiciid review of official 
action, a highly qualified man has been put in dharge of its 
administration, and he has exhibited notable intelligence in 
his work.* 

The Supreme Court has lately refused to let the Post- 
master General exclude periodicals from low rates because of 
his (q>inions of their contents.* 

These four mcamples forecast increaring judgment in the 
application of the standards whidi determine what puUiea- 
rions are objectionable. Yet these examples show no extmisive 
ffiminution in the amount of restrictive legiriation. Ihe 
£iq>ionage Act and the federal obscmity statutes are not re- 

* The mqportoiit cues are diKuawd in FSVS, dap. si 

V. Vwttd Statet, SSS United States Reports 680 (1664). See 
bdov. du^. 16. 

. '*Tlie administiafion d dscenity laws by the Curtonu is reviewed k> 
ehap. 16. 

, * Enquire v. ttmuugan, 867 United States Bepwts 146 (1646). This ease 
fa.^|cirtied in chap. 18. 


7 
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peiOed. lll^otlKkrf«lesralstat^ 

Bot yist bec^ buh^ used, could be iuTbiwd by m isttaSeirwirt 
adausistiutiou. If so invoked, freedom of tbe prem 
pend on juries and <m careful judicial interpr^atioffli latbiff 
on questions of constitutional invalidity. Tbe CoiijStita« 
tion is not gtdjog to save us from a veiy dra^c enf oreement of 
some of tbe statutes if the federal govemmumt ^ould cl|oose 
to make use of them.* Furthermore, state restirictive Iraisla-’ 
tion is abundant, and some of it has been iq>plied with ainnt 
severity.’ Although the Siq>reme Court did invalidate a1|ew 
state statutes, several of its important decisions left the lej^ 
lation standing and merely held that it had been too loosriy 
construed by the state courts so as to embrace the partknilar 
uttraancei. And we should alaaiys remember that much sup- 
ptesrion by state and city authorities never gets befcm the 
Supreme Court. The locfd officials may ptusue an intcdoraat 
poEoy even if federal officuds want to fadlitate discussion, j 
Therefore, the recent legal events just noted give little rea- 
son to eiqject fewer restrictive statutes, altirough they justify 
the h<^ that whatever restrictions we have will be moire 
wisdy administered than formerly, espedally when they ccm- 
eem the national government. 


UNTAVOBABU! TBBMDB 

Other rec^t legal events indicate that there will be ccm- 
ridtenhly mcne restrictums to administer in the immediate 
future than befcne 1940. Here are five examides which cause 
iq^fn^uoison about the preservation of freedom of the press: 

The Men Beglstn^on Act ol 1940* mdmrded tbe provi- 

f tfcs lin of “Prtaeat FedenJ Ststntw Ageettm Iwedoim olOatwh” 

•is IJi^ StstM Mca »-lS. Ihh h saaisliBMW inhadtliis 

Art. U k fsfy dkcuMd fai ISUS, pp. . 

B 
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tiie.«artitn»E^{^oa|^ Act to uUensAes iapeiw!^ 
tidikg oil limit ^g l to the d^eose, emet^en^^ awirfin g ivhmifc 
VM^Duudfid. It foitfaer induded a sweeping federal.peaicetiiiie 
section law oiodeled after state qmdicaluim acts, tlte firat 
fedeial legislation of the sort to be adopted since 178^. What 
is most ngnificant, this drastic le^slation met with vexy 
feeSde opposition in or out of Congress, although a timilar 
peacetime sedition bill in 1920 at the height of tiie ”Bed 
menace” was defeated by the vigorous stand of the 
Federation of Labor and the American Newspaper Publishers 
Association, neither of which rused a peep in 1940. 

At least five dates have latdy esduded certain radical 
parties from a place on the ballot.* 

Strange Fruit, a much-praised novel on a vexatious sodal 
problem, was banned by the action of the Boston and Cam- 
bridge pdice, and their suppression of the book was sustained 
by the hii^best court in Massachusetts.’* Although other parts 
of the country ridicided these cities for undue senativen^, 
fmoBS behind the poUce in Greater Boston are poweifid dse- 
wha» and ready to obtain amilar suppressions whenever th^ 
can, so that thare is dangCT of an ever vddening Index Expurgo- 
ionm of esteemed books. 

Group libel bills have been before several legislatures and 
have oonsiderabte backing.” 

iTlw qfddemic of teadters’ oath statutes, and the manner toi 
their enforcement in some places, reveals a vnde^readsusiH- 
toward hee minds. 

. *lB»e tSOS, pp. iSO-SS, 877. On the PnsHleitt’* «MC!Utivtt«edershirin 
n^qiiagtedanl offioeliolder8,Me letter by fow Harvard law Sdtod 
son. Hew Kerb Tints, April IS, 1847, see. 4, p. 8E. 

** OemmtmmMr. Isnuladt, SMMassadrasettsBr^lwrts 848 (1848). See 
:/ ^€l!84|p,9M'jhws aM.diseaB^ iB,iiiap. 8. 
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lli^se , 0 i 08 BaiteB diow a definite teodwocy to ettfiiioe um** 
lonn ofpini®ne on n nation'inde ecnle. TofaditeriMuein, like 
SpMsi^ hifltiHiwi* is not confined to tiie countneo of 
ori^ and America is not wholly immune. POwrarful intel- 
lectual influences have a way of jumping sui^Mised boundaty 
»««. Ibe Beftamation affected the Countear R^onnation, 
Mid the liberdism of the IVench Bevdution producedltem- 
peraiy advance in Rusria, pmnanent advMices in Enmuod. 
So the derixe to put schools and publications in step with Uie 
idftag of those in power can prove tempting outside Genquiy 
and Italy. Alfliniigh the normal process of the spontan^us 
growth of opinion is still rather strong in the United States, 
the study of co mmun ication has already shifted to the 
maiupulation of (pinion rather than its growth. 

TherdF(n*e, although we need nc^ be seriously disturbed 
about any present lack of freedom enjoyed by tlm press, there 
is cause for coiKiem ovm' the question how loi^ freedom riiH 
last Legal events since the enactment of the Espionage Act in 
1917 riiow a growing trend toward government interference, 
<kq>ite the ccmtrary influences noted in the Stqpreme Court 
and otherwise. So far I have spoken chiefly of the restrictive 
activity of govmuumit It is obvious that govmimmit is in- 
crearingly concMned mth keeping theduuinds tqpen and has 
beecffioe, during the war, a d^bite partidpant in the process 
of communication. 

Besides the recmit legnl events to which 1 have just called 
attentkm, tfame are more deep-seated causes for grave anzie^ 
diout the future of the freedom Of the press. Modem desno- 
crastic sodety is in the greatest cturs of its huSxay, hecantse 
conditkms have been nqndjy meated by a tedbnkssi 
dv^tion. The issue is whether the old ideal of a free sodity 
he tasantaiiud igainst the hasards preseofeed.hy these 

W 
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ocmditUMM. M^axeco&stastfycaBedtQKnitelearaover 
•guH kow to togetlier. It b a hard task. Wkm nni^eee- 
doitodiib^utaiaiiddifficultiei oc»ifr<Mit toem, tosgrrepeatpd- 
1^ turn for bdp to the government, as the recognized nn^tie. 
Ail the traditional liberties are subjected to novel strains, and 
freedom of the press cannot escape. Many problems of demoe* 
laey'extending far outside the range of this bo<dE are bound to 
influence mass communicati<ms. I propose to examine five 
general factors in the United States which have an indirect 
but strong tendency to increase governmental control over the 
distribution of news and opinions. 

1. The growth in funcHone, range of admtiee, and intervene 
tione of goeemmenl generally . — Technicid instoumrats coake 
for a more complete control of many social activities by the 
government, more particularly in order to redress di^ropor- 
tions and injustices crested in the economic process. The same 
instrummits make for a state control of public <^inion. To put 
the point more broadly, the govemmait has got into the habit 
of intervening in most other businesses, so why should it keep 
its huids off commumcations burinesses? Why should the 
tend«scy toward coUectivbm stop when it b a question cl 
regulating newspapera? 

The phyacal facilities of <x>mmunication are essential. 
Unless these are adequate, any program of free communica* 
tkm will fail. With tihe growing conq>lexity of these fiidfities 
it b hanbr to keep them open. It did not matt^ how many 
paricet daps or carrier pigeons brou^t news of Napdeon’s . 

'did not interfere with each other. Inhamatinnat 
todio <»N!mts would. The govenun«at b not conoenMd if 4 
new joumal sets up its prmses nmct dow to an es td bj^ithed 
OKfaaL It sbps in immedbtd]^ when a new broadcastinf sta? 
that overispea used firequmuy. 
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iBtaffere&w tiier^mtlt. Yet it does have some tend^ 
<««>«>.«> restrictioas as well. The three fimctions of fovmh 
wyyi*'. in rdnticm to osass communications, deact&ed at the 
start of thisdu^ter,aKnotseparated by high baniers. What- 
ever the government more active in one respect about 
communicationa opens opportumties for further activity m 
otha* respects. Qffidals think more and more aboutuw 
press jmd other news agencies. For example, the Fedmr^ Pop' 
munications Commisnon is mainly occi^ued with keqiing uie 
channels (^len, but, in so doing, it has been ccmironted wiui 
ddicate jmiblems of awarding frequencies to A or B udth 
scmm attention to the content of their programs. ‘If A is 
hiqipy, B is not,’^ and B runs the risk of being put hff the air 
fmr what he says. Thus far the Commission has sufqiressed 
i^ually nothing, but the risk remains. Furthermore, if aaifst 
action by the government happens to i^tect a newqiaper or 
other communications enterprise advmsely, pe<qde are likely 
to suqpnct that the offirials are getting even with thrir critics, 
whether or not any such design mdsts. Admirers of Bab>h 
IngersoU firmly believed that he was drafted in the lu^ of 
wxed^ng PM; and the government’s suit to open the dtannels 
cd tite A ssoci ate d Firem was supposed to be due to the faofr 
tifity <d the admibistration toward the eififamud pofides of tlm 


Cj^wspo fribmu. I<atn 1 shall consider how the govemnaent 
ctni hieet promote cmnmunications or partn^pate ha them 
y^d^tont penaHaiog pmaoB cd advmae viewa, 1^ at the me- 
I wudi to stress thiA idl govemmcntid aetiyhties in thp 
' fidkl,aie. aense mterwoyen. 

In many sribieets the conqilexitar of the pertineat facta in^ 
creases. Equal access to the facts becomea aoreaad.mMe 


AXiD Iraom to&at junto 

fieuU;. llie powiw^ gii'verOiiienTtoxrvw ilm ioHto^ 
ti<m tends to grow. l^Bee tte Uiisuae ponirer ligr gcmcs^ 

]|#i^‘becosies a m<Mre and nu»e serious danger. Govemmeatto 
simdMdd one part of the facts and use the o^r for sales taUE. 
This tmdmcy is fostered general worship of efficient salos- 

ittuislup. Hence we observe an increasing sniount of govem> 
hient activity in the fidd of what is called “propaganda,” viz., 
the creation by govmunent of various kinds of inlormalion 
atid poddidty, thus emphasizing and stimulsting public intei;* 
art and response in cwtun directions at the e^pmise of other 
intofests and ideas. Even when completely devoid of sudi 
intentions to falmfy and propagandize, governments must 
make increasing use of communicaticms. A modan govem- 
mait is an ever greater participant in sodal and economic 
affairs. Hus has created a necesrity for more extensive and 
better intercommunicstion between it and the public in the 
interests of both. One gets a homriy illustration of this by 
looking at the numerous kinds of placards on the walls of a 
post office today. How many subjects would not have been a 
govmnment ccmcem thirty years ago? 

On the other haml, a modem government makes great de* 
mands for secrecy. Ot course, state secrets are nothing ikw. 
Bffiiitaiy information was riways guarded hrom the enenty, 
and bureaucrats have often invdced pubib safety as a proteo- 
titm him criticism. What is sig^iificant is the enormous recent 
estyannkm of the subjects which officials ate seeking to !dde 
iriUadipdUieatimi untH tl^ give the rignal. If permnunon iighi 
to pteiiaA leaks, thty are tempted to use threats. Tbe reai^ 
maybe a hndi>lnuh attitucb, likdy to extaid beyond the r^ 
piidffib tieod&r i^moe. This is ilhartxated by Burlestm^s poi^ 
umr, A ffiiaet oonsequmioe of secrecy in 
lhe «iN&i«ry ]»ess ttuty lb great actirity of tim subi^hacy 
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ia #98eiiiinat^t}|e concealed material, ami Hm h ame 
■ dangeipns than &ank (hscuarion in the 
may add tibt Diew Pearson’s rumors are a poor a»bstM;t|te 
for frank official disdosures. Too often we get as gos^ what 
oui^t to reach us as regular news. 

No doubt there are many matters which ou^t net >to be 
ffisclosed for a tune, but the officials should not have a free 
to determine what those matters are or to lock them iq> 
forever. It may be human nature for them to want their mere 
say-so to be deciave <m the need for secre<^, bid the poltees- 
sion of sudi a power would allow them to hoist public safety 
as an umbrdia to cover their own mistakes. Secrecy has other 
dangms. The controversy over atomic-bomb control shows 
how the daiTn of militaiy security may posribiy be used to 
hmnper civilians in proper scientific activity, the progress of 
which dq>ends on public communication in ledmres and 
learned periodicals. In short, official encroachments on friee- 
dom of the press will be probable unless the boundary line be- 
tween secrecy and publicity is very carefully demarcated. 
And officials must not do the demiucating. That is a job for 
the represmitatives of the pec^le in Congress. 

Having slmwn severri reasons why the generri tendency of 
government to m^Mind m all directions is likd^ to reach the 
fidd of mass communications, I shall now go on to situations 
in the eounUy at large whkb seem likdy to encourage that 
resdt. 

S. The eetUrdueiion of eeonemie power reevUing from teelh 
ii«fBgkdi^idapme»Uy-~k technical sodety Makes fwr thcceBh 
im^mtkm of ecQimndc pow(w> ami the 4rift l^aid nsDiio|K^ 
aggmyates the proUem ddainii^ justice. The same tedmi- 
c^lCHsdmdes make fi^ iarge-sede enteiprtsei in 

imd pmmA m with the pseUein as tp how 
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• Ai' til|e instmmcntftlitiM iiM^ieue is ^uanlity 
rta^i ibegr teod to pan usd^r tiie emtidi of onpocate 
maltiinid BkoHsiSiied isdividuals, to that tiiey ceate to ex> 
pMn folly the divnri&d intemts of the pubhc. Big eoscaa* 
UatkoiB of eoooooiic pOmr in other induttries are alto a dan- 
gler to free tpeedi because th^ do or can exert direct and in- 
chrect prestore upon newspapers and radio stations in various 
and sidrile ways. Hence the government will be indised to use 
compolrion on the press with the intent of promoting freedom* 
Etamides of possible resulting government efforts to keq> 
diannds open are Sherman Act suits like thiat a^nst the 
Assomted Press and regulations by the Federal Cchnmunica- 
rioQs Commission i^ainst the networks or against newspaper 
contrd of bro^casting statioiu. 

Hie {snndple of freedom of the preas was hud down iriien 
the press was a means cd individtud expresrion, eominmit, and 
critidsm. Now it is an industry for profits using tedbrn^ues td 
mass suggestion and possesring great power. A government u 
alw^rs quickm^ to exerdse ccnitrol when organusations atemi- 
vdved rather than indivklaals. Is the old prindide of ^ 
AreopagUiea apidiealde to this new situation^ 

8 . Th ^sd if $otid, compkxitif in tpUttmg Ihe eommvn^ 
into groups.— The American ocnnmuni^ is qdit into 
with ooittequent let^ngs of iU-treatramit and outbredb. d 
vtol^ioe. dreawstaocei acrimommis controves^ 

in the fuesa may emhungnr unity. H«ace the govenuhrat may 
«iMt6dvaldy¥^s$i^ ix oaootirage pee^ tp 

pour dii on the troufaled eriaten, w do Ha own pouring. 

.. Tlusqdit-aprittudionlms ^irthflr^betsoathe|»e8s.]ha 
con^lex pluraliriie 1 ^ (i^maaiie society we must one set 
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of iroup standuds; tliis raevitaJdy iacreaws teiuaoii wHIi all 
theotlwn. Omeeatration oi newqiapewi and hroadoMtiiig 
stotioiu in tike hands of the wealthy group oatues inadeqiMte 
access to less fortunate groups, a peril to justice. The press 
then fails to satisfy the need for social hatith throui^ ade- 
quate communications in order to relieve the stresses and 
strains and antagonisms caused by inoeanik indus- 
trialisation. A wideqnead belief in the unfairness of media 
arises. Ihe chsUmige to the media as th^ are now merated, 
which lies behind all other challenges, is the left-wiM chal- 
lenge; that the means of production are owned and controlled 
by private groups who are not the servants of the pet^le, not 
ultimately representative of thtir interests, and therefore do 
not fit into a coherent conc^t of public service. Stalin has 
compared the Soviet press with the Ammcan press and 
i- mnmd the fibrst is '*free,'* the second “not free** because the 
peoide of the United States do not have access to ‘paper, 
presses, etc. This is not only the classical Communist chal- 
l«Dge. It is r^)eated in one form or another on every prqgres- 
tdve levd. Some sodal groups aspiring to recognition fed 
unrecognised, for instance, the Negroes. Other groups of rising 
economic importance fed that their new inqmrtance is not 
reflected by the media; this is true of organised workers in 
thdr various forms of self-articulation and r^resentation. 
New wodcers* parties of evmy shade comp^n that capitalist 
ccnitrd of the media is used to e»dode thdr case from propor- 
tionate (“just**) public attention. Even governmental bodfes 
ate inclined to r^ard the press as less progresdve than the 
executive instrument of the constitutitmal authority. They 
taod to regard the media as not sufficiently tutored in the 
realities and retqwndlnlities of public management and less 
oCM^perative in the budness of govmnment tlum they think 
tlu^ Imve reastm to expect 
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^ - W own^ltodbte niimbef pe^ voioe « 

11^ bsb^ i»eaiittire on tiw govitouneDt to do im 

Wliife aiaay new g^ups have grown ia powo^ one eloBeiit 
in the oommunity which poaaessed a great deal of inflnenoe at 
the time of the First Ammidment has ceased to have any 
political importance— the inteilettiud ^te of clergymen, 
sdudara, lawyers, and plantatum owners, which conq)ri8ed 
not only FedanUsts but also Jeffenon and nomerons assod- 
ates ci his. The prolonged retention of preponderating p<>liti- 
dd power by any aristocracy is objectionable, even by the 
aristooacy of the mind which Jefferson envisaged; but the 
absence of a recognised intellectual dite in America to<hqr 
does create dai^rs, which are the price we i»ay for bree educa- 
tion and the largmt electorate in the world. Until the middle 
of the nineteenth century, most writers wrote for a compara- 
tively smaU group of wdl-educated men who framed a co- 
herent bo(fy of opinion. The rulers and lu^ira* offiirials were 
mranbers of this group mid so followed its standards of literary 
fireedmn unless governmental interests were very serioasly 
threatened. The rest of the community did not read mu^ 
and <hd not case what was written. Now nearly evraybody 
does read and care, but the standards are variegated. The 
lade (ff a strong united bont among sorious read^ in the face 
governmental restrictions on tiie free flow of ideas k UluS- 
frated ndiramver notable bodos are banned in Bostrai. . . 

othrar a^ect of this divirion into groups las caused 
frrailde in recent years wd is stitt a motive of gmem* 
iaadaliribafmeaeen^ Theemetfraioerince 18:17 

of groups whidi propose to deny freedom if th^ soBosi^ 
tlm ri!<Ae to dray them freedom so that t^ 
aUDOMd; The newqMgtrae and pan^ddets issued! 
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rtirfly AaaAnA watridive measttres. Fanaaraaijeaniifed 
againat the Indtutrial Woricen of the Worid, jiataotie 
efiea against Commutiirts. The ap^peal the "solid dtiwais** 
tag govemmental hdp is hard to resist. 

4. FAe s/setf qf iarffe-geale eommmieatioH m 
tedbiksal sotdety tends to si^plant additional Mid rnfamie 
lonas of cohesion vith mechanistic and artificddi foams of 
togetherness. Whmi next-door nenghbrns do not evoalknow 
eadi othM, there is no formation of ndl^bcahoOd q>Wn. 
Ihe same technical tendencies rqilaoe the dd process IdBc- 
iag it out with those around you, by mass instruments <d 
communicati<m in whidi the common interests of a com- 
munity are reduced to the lowest common dmiominatm. Urn 
Commisriim was greatiy disturbed by the drift toward mean- 
ingleSMiess in the press. | 

Hus mtuation differs from those i»eviottdy revieww in 
that it does not direct^ impd the govecnmost to st^ in. For 
example, officials will get mcue existed about the power of 
radio networks tituia about the trivialities of soap <pera. The 
point is that the low levd of so mudi in mass communications 
win weaken reristanoe to the govemmmit whmiever other rea- 
sons do lead H to intMfere with newqiapers or laffio or fi^ns; 
HVlien peoide have come to rqiard a publicatiott as txaih. ^cy 
dok^ care much if it is kq>t from them. Hwy readdty forget 
^ undofTing issue of the impottanoe of untiammcled db* 
eoasiim. Whatharm,theytlunjk,if8<»netIimgauinolMigWPbe 
puhhd^ wiMch was iwver worth puldialiiag anijn^vy- 

hf tike Federal ComniMoiiwiHwM ^wmaje^Aniii ilwndd 
^i^ tiie "eommerdal" element In each inpiMdcart Idled see* 
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niBed wift toocdfaMi 
inqilicatMHu of sodli a nilini^ lor 

omiteitte would be very aerious. Contnult tboeaodltMDf^t’over 


tli^ baiHuii^ cd fitranfe Fmi(; Kero souietiiiitg 
realljrgaod 

IHie maiutei^aiice wid Iweadth of freedom d^tond id^ 
nud^jT'OB the icdmatioii of private ritiamta. Hence it ia alasm* 
iad when a recmt Fortunt awvey ahovQi that citieena do sot 
{dace much value on free apeech. Ose reaaon lor thia ma;^ be 
tihat they do not place much value on what would be 


parened. 


5. Th 0 growing importanee of mass media ae ageneiee for 
maintaining tmity and cooperative un4eretanding.-^The fact 
that the instnunentalttiea of communication reach many 
more poiqde than formerly tenda to make, the govemmmt 
more arikntoua about them. The Tory government around 
1800 left the expmuive sew^wpars to say what they pleased 
but tried to tax Cobbett’s two-penny journal out of adatmide. 
Flreedom of qwech worked wril when maly five thousand 
pet^le could hear what was being said Mtd a lew thbmnutd 
mwe would read sonm book or pamjdilet. Will this princqde 
of htissea frire stUl be allowed to openta when audioBces atO 
aow to be counted by the million? For example, suppose that 
tsievulim exhrted in December. 1941, and that an agimsy was 
about to and o«A a tranamisnon of Pearl Harbor during the 
b^h&g. Would the govmnnmiri have pormittfNi fins? Dhl 
Klwriigii the pTCaB tilten cease to be dedrable?.Tiielaq»i^ho . 
eenaar ls obvhnady idnmgthmied by the mc^plied .ihaliribis^ 
tmn'#;iNri(^ Bri^tmial. 

.yiMi^f^wairc;ipimt'<H^'']irin«anwtoriai&»-thatoi^ . 

a. potenthd woihi. cWBunabl^. -1 
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InI i»eM Mdy ibgr stiiii cmoaranieMaMia. IHbli Itiiwa 

AS of cooffiiuiBeiiUon ob fa« 

xdost reapMif^My used to further the cause of interaatoMud 
comity. As the duiokiii^ of wtnrld dirtances has dbauged tbs 
of iatmudioisal rdatifnis, it has become iacreaidii^ im* 
pmtuit to safeguard the cfaannds of news for the salm of 
wmid peace. TMs factor has its las idealistic side. A gavm^ 
hient sees its own intorests in security, trade, etc., affecten 
serioudy by outward and inward communications and so fau 
a stroi^t reason for caisoring or guiding them. Conaeqtmntly,\ 
the United States government is bound to partidpate m the 
nuuntenance and management cables uid international 

radio dreuits. 


The value of domestic mass communications to the party 
in powa is dso becoming obvious. The totalitarians abroad 
made ^stematic use of newi^pers, radio, and films. This 
may concdvaUy influence American politicians. Huey Long 
dbowed what can be done, with his sound trucks and his l^ps> 
lation to Uudgeon qiposition journals into line. Efforts wiQ be 
needed to avoid this temptation. 

Finally, the belief is growing that freedom of the press is so 
inQKntant to the state that it cannot be irreqpondbly eser* 
dsed. It is cemodved to be so dosdy interwoven with the ad> 
vance of sodefy that it differs from other fiwedoms. Althoiif^ 
tlto has beoi ^bscribed as the Fasdst pdnt of view, it is imt 


thtoaselves as democradc, except that th^ want responsQ^ 
^ iu^posed without govonmental compulnmi. Indeed, in* 
dstenpe on the need of responsibility in jneis ia ^ ka^^ 
theme of the Conunisdon’s general report. When am beeome 
pij am^ amaze cl iznportance of cfottendeitioiis in 
modem tffe and are mijdoiing tiw defideodea iidtteh 
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tiwir vlut ibey 

^4uriae: Vfby dtoi^ ni>t tiie governToentaJ {Kmer, wlndi ia 
iairolBedi to tcmve lo maay ctirreat arils, be aAxd to stqp m 
•ad irtxsB^litea oat tlus mess too? Thore are pleat^r of reasoas 
for o a^pdsre answer, of coarse, but persoas rrbo overlook 
those reasons noay easSy make an affirmative rq>ly because of 
tke s^omny incture presented by the large amount <d irre- 
spoasibilily which is now exhibited by many agencies of cckeb- 
munication. 

no THB BBSlOmSIt COMOmONB lOB TBB UAIHliaMKOn or A 
BBAUtHT PUBUC OmOOK NOW BXBT IN tSm 
CNITBD STAXBB? 

Althou^ the foregoing survey shows a predominance of 
trends toward governmental interference with mass communi- 
cations, these trends will not inevitably prevail. The dhances 
fw successful renstance dq)end greatly on the enstence of a 
healthy puldic opinion. It is when society and the press are in 
a had way that despotism finds its golden opportunity. Conse- 
quently, we need to concern oursdves about the preservation 
of the essenUal conditions of healthy public opinion. Two 
main conditi<ms, somewhat interrdated, may be called the 
two-way process and the self-righting procesa 
1. TIu tuxhwaj/ prooeu. — Communication is a two-way 
process of mutual reqpcmae between the members of the oomh 
mumty. The right to speak implies a readiness to listen and 
fflve oonsidaration to what the other man says. Aoommamty 
is a anivnae of disooorse m which the members partk^te by 
ipeidchv and Ustening, writing and reading. In a free com- 
nnpdtyvthe members estaUhh and re-eataUiih, and 

ra^wisiiiiwi, in reqmmw to one another, their formnh^ons of 
nmn's idUmate ends, the standards of thdr heharlmr, and 
tiheir applaeaiion to 0Q8iiere3»kHtues.1i1hss the eoc^ aOtih< 



’ ' .Qt^vaSKMOlUfV' A2Q>. ISBBS KOllAT s&SA '. 

'■‘^^Diaom '(£«ejMk«<#ra^ 

if not free from the pre(miire»«rfBfe<wmdb«^^ 

led pflortk^ctUng In that enherpufre. IW lint' 

Amendment ti^es the univ^ae of dueonm fw gmided< It is 
doobtfnl whethw and to what extmt it can be tnhm for 
granted undw the conditions of life in a modnn mdusfriid 
society. Hmce it must be defended. i 

In Gemuu^ during the Hitler r^ime there was a fligam« 
cant change in the process of communication from twcHwl^ 
<fiscusrion to one-way propaganda. As Goebbds formidated ii 
“We no longer want the formation of public’ (pinion, but 
rariier the public formation of opinion.” The univm-se of dis- 
course had broken apart— -no discussion or argummit was per- 
mitted to the Nazis by thrir leaders. A pul^ ophikm whidb 
tlms is made is to be distinguished frmn one whidi growe. 
Therefore, it is not enough to have the right of a free press^ 
on parchment in the Constitutim. As we look toward the‘ 
future of this freedom, it is inqmrtant to know the mctent to 
winch this two-way process is working acUvdIy. The country 
is not without dmigers in this recpect. One daagmr> already 
mmrioned, is the way we are divided into racial, reiigioos, and 
economic groups. In every indusfrfol sooety <d large rise, 
fmces arise that tend to separate sections of tibe cdmaramity 
from the univmse ot discourse uid thus 8|d^ the oommuirify* 
hcdo pszts between which discuesfon dies oat. Wnkei^ 
isnams, taeial minorities, the gms bum Afr or 

list mmnbera of the Unim loague Cfob» au^ fouily asoso m 

ri^pmate'wmhfr. 

Soitunatriy, the pixN»M of growth ol«|dBkni fr 

theO^Htates^C^^ too Stdedbudied inotm^ 
w^ ^ manhwinttott of o^nfo^ 


' 

liooiMibry in lAlffi' Altve^ s&d tlbci'iiiuvwiei^ idis* ' 
(Bafaawe kat aot Comegaeotj^, the dangers 

ijttA faiiiiicated cut itiS be met a d^bemte cad oeBnrteBt 
i0qit% di tbe aatioiud comBmailsr. The pose^Mlltiea of «di(Hi 
laiiert; be ecmirfaatijr ei^^ 

t. ThdM^-^hHngproodn . — This ii tbe process by wbldb in 
tbe. loo^ rea truth is to emerge horn tlm dash of (pinions, 
good and bad. bfiltondesoibed it in a famous passages **Aim 1 : 
tii6ugh all the winds of doctrine were Id; loose to pliqr upon 
jthe earth, so Ibuth be in the fidd, we do injuriously by licens- 
ing and prohibiting to misdoubt her strength. Let hm and 
Falsdiood gra]q»le; who ever knew Truth put to the wor8e,'in 
a bee and open encounter?” 

, Ihe importance of the satisfactory opmatbn of this process 
fcKT the freedom of the press was constantly stressed at ni^- 
iz^p of the Commisrion. One member said: ”A free sodely 
presupposes a self-righting process, some sort df ballast The 
assumption is that free action in rational minds will result in 
adf-oorrection. social as wdl as individual. Now the proUem 
is not whether freedom is good, but whether, given beedmn, 
the self-rioting process is in good mder, whether the above 
assumption is being realiaed. Discussion is aaot sdf-ootreGtim; 
inn society wluch does not use the criteria of a serioaB search 
for tanttii. It is like a ci^tle ship with the cattle broken loose 
from thrir haltms. Perhaps are are getting like that. Wlmt use 
itmt tibmed^ [in our iniqpihyl is a fbrmuUtion of theda^gprs 
arisii^ from bulure to understand and to reahse in ^tusticie 
the aaeusm^ons ahkh areesnmtial to the wodkii^ of adeem 
'OKjpd^eecMty.” 

Sbipresrioem of rim^ idbM by othem wdre: ”lt is materia 

to «o«uid«r how muih kmsuhity to haais^ 

possesnee. Hus imwwwwty may vary wi& adneatioaandathmf 



cKnraBxaixjNT amd fsxsb 'toDat ,AK0'S«Mi(;ipta#v. ' 

4|Q(|l^m «! iiieitdeiiA** afRin: **11 is 

auae lenrd «t palilie 4iliseus»m is ourxM 

Isar eui yre count Rodety to tdke «tt« of itselfl” 

Tkat tlus self-ri^tiag {mtoccss is not working wdl it tiw 
present tame was {dun to tlie Commission. It was unqnestion- 
aUy dononstvated to us that ti>e output of the j^wss indndes 
an appallii^ large quantity of irrespomdUe uttmmnces a|d 
eren ddiberate lying. Consequently, some mmnbem feaira 
it is a matter of manipulation or luck what condunou 
will emerge iirom such a tangda* came to r^ud kdjltonw 
vuion of victorious Truth as an illusion. The natural inference 
was that the government must step in as an umiHre m the con* ' 
test oi ccmflicting oinnions and all^tions. 

Although othm'S were less pessimistic, we were all gravely 
concomed. To be more spedfic, the Comnus^n was dis* 
turbed three obstad^ to the satisfactory (q>eration of the 
setf-righting process today: 

]^rst and foremost is the drift toward concenfaration of 
power, wluch has already been menticmed and is fully set fcalJi 
in d Free and Rerpormbh Preee. This is exemidified by the 
latge number of dties with only one newq>aper, the c^mon 
ownerdup d newspapers and radio stations, and the growth 
of newqMper chains. Now, diveraty in the effective commum* 
caimn of facts and opinions is a fundamental {uesiqipontion 
(di the sdf-ri^ting process. That point is stressed Judge 
laanied Hand in the recent case whidr prevented the Assod- 
£rmn dmiying its services to conapetiag newspapen : 

. .'Ree nanpapw. industry .... serves me of the most vital 
d afi.gesMsai arteiests; the disMninatuMi of news from as ^maay 
HPftewa souroea, and wra as inany dMIereetlfeetlapd odon assi 
peMdrlallMdilhtnMrtisdoa^ aldn to, ff iid^ 
as, the htfetest praleeted by ^ lhat AnwaduMetti it |BaMap|w Sm : ~ 

U 



tbiat oogicbiioaKitn) mcm HicdS' to b« gatiiend oilt of « 

tttdt (tf tongues, th^tiiroui^ my Idnd of witJuaitative aeleebkiAi 
To mmy tUs i% enoebraiijn will foBjr; but we lave atalced t^cn 

ttouroS.'* 

And Juatiice Blade in the Sujneme Court said of the Siiat 
Amendment: 

That Amendment rests on the aaBtiau>ti<m that the endesfc pos- 
sible disseminatiem d information from diverae and antagonirtic 
sources is essential to the welfare of the publm. 

This fundamental presupposition is serioudy weakened by 
concentration of power. Instead of sevraal views of the facts 
and severd conflicting opinions, newspaper readers in many 
cities, or, still worse, in wide regiems, may get only a tin^e 
set of facts and a single bo(fy of opinion, all emanating from 
one owner. 

A sectmd obstade lies in the present prevalence of sales 
talk in American life, so that it naturally flows into the press. 
Th^ is a significant distinction between discusskm, whkdi 
tries to uncover the facts, and sales talk, which is interested in 
the facts only, so fax as th^ further the sale. If tire q>irit oi 
sales talk prevails over the ^irit of dismisaon, talk can im 
Itmger be met with talk. Freedom of q)eech loses Its setf* 
r^ula^g power. 

Tiutdly, the public reads unfavorable news and opinions 
about people and pdfldes with more appetite than the favor- 
able. Haice an unfavorable item may be insuflkieadly com^ 
tmneted because the opposing item (a) mil not be {ointed mr 
(A) uiffl not be read. As one informant saM about news finMoat* 

o AMh V. Astoeittbd Prett, H F«de|ral Ehqwleincei SOS Snt 

<8«»:frbk.N.T.lis«D, 

fm$ V. VaHti SMm, 3M th^sd States 1 at ib 
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wrmmtmn axd mbm vooat Am n mMnttiyyy ; 

ipwniaeatdepagto^ 
iMratlierisr bve MwiHit n «i4JI|$UV M»» 


>bout lirtiB America froto the AaBocMted Bnmw^ ly» 
print vfast h» gets unless it is unfavorable to tfae pM*i*»T% 
oountiy; tiien be gobUes it up. This utcUnation of the pribik 

blear about quairris and enitement and the unusual 1 ' 

it hard for them to g^ a well-rounded imd«rrta,n^g 
tsnt situations at honm and abroad. Qftoa it is the hmg^ 
facts vduch really matter. In the pithy wonk of one <rf <w 
number: "The fact that no more dogs we faitmg men AowS 
bo bigger newo than ‘Man bites dog.* ’’ ' 

Chweristingremedy for this partial presentatkm of life is 

titaft Icmger artides do get favmrable and constructive iiriarma- 

tum to interrated readers. The monthly and- books 

area bettw vdiide fw this than the daily press. Even so, is 
thwe adequate counteraction to untrue or Iqmded dmgn-' 
toy news? ' 

Rw sudi reasons the Commisrion becanm critical of the 
pihiciple of laisses faire. according to which the aduttoi for 
^Mhtems <rf freedom is more freedom. The foOowiiig mtitiide 
^mie hi our members fdriy eapressed omr i^Hehenswos: 
The press faQa to bring about that kind of eommunicalkm of 
ract ami idea, whu^ leads to antional diseusritm (rf enrisand 
<hir soriefy rests iqxm the assunq^tum that* 

^ freedom of one to qmak and the leai&icM of othen to 

aw «maider, any divagation of oto people Itoai a inst 
to«aewfflbeeoi!iecledlqrthem8dves.Todayt h< reif ffT Bti m 

tti. 

Mw^ecaMidtocJtofhnctaonlully.doeeBotipf>etftHw» tri ii.to 

aifr dai^par. The eighteenth-centuiy of ^erly aa« 

1 iitoto nature to be like the rest of natora. iritib an 



" ' , eKmmjmmm nma rooAt ‘ 

lMiito^9Ma««tiitat lie ae 
Kolta Mxietgr ka&m bo Ihnila |o iti ikinn 
Im^ ai^QT vdiae am boemiie « pidl-^-«yea 
^ihe pidl^lem ^4«ii0cm(7 ia gcBeral aod of tile fraepf^ 
pa rtic ttlar proves tliet tlure ere no sw^ natiuid hasmawM 
end tidUuioes in a commimity as demooatic tibecay used to 
aasmne. Whatever harmonsr exists at a particalar ne^ieBt 
may be distmrbed ly the exnergmioe of sew factoNand vitali* 
twSi .Oiir people have put too much trust in the automatic 
tmidmidesof our society to right its^. We have found that we 
muuMrt depend OB uamanaged processes, whether iu economics 
or in cmmuunicatiims. We need more effective methods of 
s^-ocBreetHm. We cannot rdy merdy on automatic action. 
Hie unity of a scddy is partfy the fruit <ff nuiral and pi^^tieal 
contrivance ami is not the inevitable consequence of freedom 
per se. Sume pBndy pditical contrivance is bound to destroy 
freedom for tiie sake of unity, it fdOows that the preservation 
of both unity and frreedmn depends partly upon the adueve* 
meat ot sdf-eontrol and a srase of hq^ reqKMUttlulity on the 
part of the frnces whidi direct the instrummits oi a soriety. 
But the {Nteservatimi of such unity also dqiends partly i^on 
the eaicfid and discrtminattng estabhshment iff such pidffie 
and pdINieal cmitrds as are hast ininucal to the iwhie of free- 
dom. 


The repeated ittristeniee in the foregoing passages on aome 
aoit of tnaai^pmieBt iff discussimi does not necessarSy require 
tibe govesimMiit to predmmaate in the manan^, it im^ 


idtst.lliat, ff othfflw db not manage, the govenmamt wiB tbf 
ward the end of Fi^ H, in chapter t4, 1 shad ecmmiw the 
dbMbilhy of fovemmentd ibtervemiim f w tito purpioee-^ 



4jk>van2acfiNT AMS' ' 

ittBiKnoM skM^ M iai individii^ iygi^ 

•dbook «im 1 oc^Nse*, «Qd ilie press itatill, wfak^ iro aa]Md^ 
ntwi^ tlw fevd of <B8cnsskii if thqr are sufficlai% mlxffiges^ 
Tigoroas. Evea thotigli the s^-righting piooees dsnk» 
tthmg i»wtt7 j|erk%, 1 sm far from leads'' to dbiiiid<m tl^ 
agunist d^ridging the freedom oi qpeedi and of the {» 
How sdfdfd’^tiiig was England when BHlton wrote Ibe 
Anopagitiea m 1644? \ 

Some reflections I wrote five years ago still represmit aw 
own bdieib: \ 

**^>eech should be fruitful as well as free Lack or 

intoferenee alone will not make discussion fruitful. We must 
take affirmative st^s to improve the methods whkdi dis- 
cussion is carried on. Of late years the argument of Ikfilton and 
]i^ has been questioned, because truth does not seem to 
emerge from a controvert in the automatic way thdr logic 
would lead us to ejqtect. For one thing, reason is less praised ■ 
nowadays than a cmtury ago; instead, emotions oonsdous 

mid unconsdotts are said to dominate theconduct of men 

^'Nevmthdess, the main argument of llfilton and Mill still 
Ikddsgood. All dxat this disappointment means is that fri ction 

is a mudi big|^ drag on the progress ^ Truth than tht 

posed. Efforts to lessen that friction are essential to the suc- 
cess of fimedcun <d speech. It is a problem, not fm law, but for 

education m the wide smue that imhtdes more th*** t hool # 
imsi yonagsfms. .... 

*%easini is mme inqmfect than we used to bdieve. Yet it 
^ rooud^ the bmt guide we havei.’'*^ 

fewgmng . di s c ussi o n has brought ojiA luauy leuonu 
nhy the toward governmental eclivfty « the field lif 
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and fbbss toh^at and TOitODBOw 

«QDi]tttD]uk»laoBS ^ {pw stnaoger m 

iiiiiwte is alkmeofree plflsr, reiy gre«t daiig(»« irifi 

<Hal3r to Uie press, but also to tlw continuuice of dcsaooacgr. 

So nus^ stre» has beoa laid of late oa various eo<Hioaslc 
{Mtessures and forces wlucb warp mass communications that 
there is some risk that the American pec^le will lose ri^t of 
the evils of a govemment-contrc^led press. It is right to em* 
phasiae these economic influences, as the general report of the 
Conunission does. Immuni^ from state action is not enov^; 
the press should also be independent of private forces whidi 
prevent it from giving society the kind of mass commumca* 
timis which society needs. Yet nobocty should fall into the 
qfiposite error of assuming that economic obstacles are tlu^ 
oidy impurments of freedom or that a press which is domi* 
nated by the state is free merdy because it is dissevered frtnn 
all capitalutic controls. The meaning which our aneesttns 
gave to liberty of the press, namdy, freedom hrom the will ei 
teipslat(n« and o£Bcials, is just as vital today as it was in 1791. 
It is ccHutantly important for the public to realixe the indis- 
pensal^ity of freedom of the press horn governmental control 
so that thty can fi^t for it with a clear idea of what thty must 
defend. 

This does not mean that all state activity in the field cl 
oommumcaticms is necessuily bad. The rest this book wfll 
be largdy devoted to detmninitig what governmental par- 
ticipation is wise, and what is unwise so that the evils on^ to 
be remedied in other ways. 

The pdnt is that unwise state activity must be steac^ 
reibted, because otherwise it is likidj^ to come to pass in rd> 
lipOBSe to raimmous cowUtions the United States today, 
y '3^ Jhtat Ammdmc^ it( a gun bcJdnd the dom which 




PART I 


USE OF GOVERNMENTAL POWERS 
TO LIMIT OR SUPPRESS 
DISCUSSION 




GENERAL CONSmERATIONS AS TO 
GOVERNMENTAL RESTRICTIONS 


THB UKITlIiD BTATSiS OONgimmON 

I K mss United States the restrictive powers oi the federal 
government over communications are linuted by the Fint 
Ammidment to the Constitution, which was drafted by James 
Madison to meet demands by the ratifying conventions of 
sevnal states: 

CongEew shall make no law teapecting an estaUlishmmit of re- 
lipen, or pndubtting the bee ezerriae therecJ; or abridging the 
freedom of speech, or of the jaew; or the ri^ of the peo|jbpeae»> 
aUy to assemUe, and to petitkm the Govemmott for a redress of 
grievanoes. 

State governments were not affected the adoptkm (^this 

ammidmmit in 179L Then, and for ovw a hundred and thirfy 
years, state kgudatures and state offidals could siqipress 
ions as they chose unless restrained by the free-qpee^ daases 
of state constitiAioBS. Deqiite «>me d^oenoes in winding, 
the st^ clauses seem substantially equivfdent to the First 
Anuradineiit, but they nu^t beomisteued nainmfy by a s^ 
b> penmt smne particular restrictive law without uy 
possiillhy d a dbeck by the United States &q;irmBe Gourt^ 
Has local ai^imoiQy over oommunkstions was ciA dhovt In 





Wa^tbie^IWuiit^ 

Asit^Mbaa^t b|Hl tmiMfled iiinr 

Ni) ^wte ahafl make ot mtesot any laar wUdk duS alaS^ <fte ‘ 
prw3tgf0 » i7m»ttttti$$ of citumf of tke JOsited State^ nor aluyi 

any State deprive any jwnon of ... . Hbertg vithi^ due 

ptoeeMof law. . . . .* 

Altiioui^ this ameodment was adopted in 1888, its ixHU^ 
quences to freedknn of discassion were i<nig aareeogaiaed. M 
last in the Oi&m ease in 1985* the Supreme Court held thist 
the "liberty” protected from arUtrary state interCerehoe inV 
dudes liberty of speech. This was soon extended tovembraeev 
. liberty of the press.* Itoedom of assembly was later broudit 
within the Fourteenth Amendment.* Finally, liberty of re- 
%ion was added.* Thus the states may now be prevented by 
tibe S^reme Court from doing substantia% ev^ytiiing which 
the first Amendment forbids. 

We are concerned with freedom of the press rathm' tbAii 1 
upth fxee&om of q>eech generally. Does the separate reo^pii- 
tion of these two privileges in the first Amaidm^t have aiqr 
iaqwrtanoe for os? Is constitutional ‘freedom” seohewhat dif* 
l^ent in scope for “the press” than for “speech”? Not fmr the 
most part. Tb^ aipear virtually to coincide as legal ccmcepts. 

} have not found the courts mmitioning any wgnifieant differ* 
.HilyilaGca . . . 

' Uiiitod SUUs Bepaito S» <«»>. 8m WBIft 

■Xmt IftiHMMta, tSS United State* Bwori* SOf (1181): Onijtm V, 
<3*, m United State* B«pgrU M <M- 8** IBI»h 

' |i|p* TOrwir, 

Wt See 

01^ WW' w. ■ 

V. Oemeerieid, SIO United State* Ew<te*aM (MM^. 8** 

pp, 4»M. m to tto pomibilHy *f aa flsteUUMd chateh in a Slam 

■ riaetod in M *«ea riHM*t ti and CanaactieHt, am Siirwa v. 

Stant^edtemenefAriHs^mSipeeaM Chart BapwterSM (ISM);' 


m 

]towever» » diSmuM in fart 80 AS gomtimea<aI^<^^ 

oa!RiliietB«id» lor niMr^iapAn we DKan vnl^^ 
tltii goveronuail (nid^ dl»dced l]gr tiie C!oiistHntb&) oMi 
hoq^Me restraints <m tbinn wliicli would not be m^dkadde to 
^aiors. like heavy taxation as in Tory Engiaml wad homm^ 
ana, requiretnents of large bonds guara^tedng against vicda* 
ta(«s <d libd t» sedition laws, injunctionB against hitnre is- 
sues, exdution from the mails, etc. 

It is also wmtb noting that hitherto “the press” has bemi 
intmpreted rather narrowly by the courts. Hiqr have been 
mdiimd to linut it to the p(q)ular sense of newq>ap«ts (and 
inobaMy books and pamidilets), without erabradng other 
media of communication such as motion pictures and the 
radio which our Commission regards as part of the pess. 
There is sadi a strong tradition m favor cl the immunity of 
printed inatter from governmental interference thiA courts 
are much quicker to jump on restraints upon newqNqtms than 
resbraints upon novri media whidi lat^ the ben^t of the tra- 
dition. This Terence in attitude is important in connectimi 
with moti<m pirture censorriiip and control of the radio, as 
will appear later. 

TItt Constituititm will not figure laigd^ in th» bo<dc. Imues 
as te the vtdidHy <d particular statutes <u adaunii^tive cr^ 
dss» oHm involve tedmical l^pl diseusmun wludk wmdd 
impair the interest <d what I Imve to say. Om> main; 
ejdpmtn' is udtii tho irisdcmi of variouii metfamb of oantiol 
wldliti^ to the preciae famndation <4 ntatiitni add 
M tnM timtoonstit^^ 

ooMnfide^ bat tins is not neeessaitiy so. On the oim band* 
iin^,,baibiMidse' lot tim govomiMMit to' adtqit .a jaaditieilli, 
idtidkmwidbe u | >bci dbytheeoqrtaasc o ns tito ti flH a l .Ontim. 

8|i: 


BBSTi^moNs IK cnsmoux. 

it mty WmKiBe for a meicBa^ 
to pma its aetiTities op to tlie fufl 'limit wliidii CcmstittH 

tiim pomits. It be pn^taUe ior os to o(Huieab^ate oO'^cmi^ 

ndmiog obat is dei^Me for both the govmumeaA aadi the 
mediom to do in a partundar region ni conflkt. 

-At the same.time, an occasicmal reference to an opinion jrf 
th6' S<q>reme Coifft may be hdpful. Constitutional freedom of 
tibe press is not regarded by the Court as an absdnte right bik 
is shaped by the afBrmative governmental powers which are 
reooipimed in other parts of the Constitutimi for the federan 
government and reserved to the states by the Tenth Ammid- ' 
mmit. Similarly, our Commission has refused to take an ab- 
solutist view of freedom of the press. We realise that, as a 
mattm of vnsdoni, it must be balanced against other impor- 
tant ideals. Snce the Supreme Court is also engaged in a proc- 
ess of balandng, we can sometimes find hdp in the examina- 
tion wlndh the Justices have made of the rdevant factors in a 
S^ven situation and thdr proper respective we^hts in the 
scale. 

A^ore leaving this topic, I should like to enqihaaise two 
very ia^itant effects vbich the First Amendment has iqwn 
Amerieah problems of freedom of the press. 

In the first place, it establishes outw barriers bQrond whidi 
this Supreme Court will not let govmnmmit go. Despite the 
ooPt^hvable range of concmvable resbictkms, thme is a point 
a^ubsdktiheCourt will interfere. Weare not mudh omoemed 
tfwtf^exnet location of that pmnt, but 
hiidgslfiei^fmos. 

\ ; A *06^4 ^Msequame of the First Amendinient is mudh 
rnoie ii^portaat for our purposes. It raises the biiiner of free- 
dom oi tiae press where all citisens can see and raqpect it, 
^Oohstitotmiud reo^tion prevems t toe iw a of speedh horn 
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npSrmCTlOKS'm QEMlttAX. . 

remuniiig an ideal rai^bds or udated tUidbcral^ 
tbtt and Mifl or ol any otlier q>eeial group audi aaprofeaiQni 
and newapapn ouniHS. These men ircndd probal^ dbetidillie 
ideal without the first Ameiidmmit, but that ideal would then 
hdc a large portion of the emotional force which it now pos- 
sesses. Its embodimmit in a very prominent plats in the Con- 
stitution proclaims it to every school child. No enthunast can 
assert his devotion to the Constitution without simidtaneous- 

paying at least lip service to the principles of free speech 
and free press. It is just as much a part of the Constitution as 
the war power or the election of a President. What mi^t 
otherwise be the forlorn hope of doquent highbrows and frus- 
trated lowbrows has a strong hold upon everybody in the 
United States. 

This emotional power of tiie First Amendment tends to 
protect mudi discussion which lies wdl inside the outer bar- 
riers witiiin which the Suiuenw Court has confined govern- 
ment restrictions. Offidals are sensitive about appearing in 
the ^es of the public to infringe upon free qpeech and press 
even when judicial sanction is probable. In times of excHe- 
mmiti energetic siq>portenB of toleration will spring among 
ctmservatives who detest the ideas tl^ want Idt alone. The 
desire of fanatics to stamp out whatever th^ think objeetion- 
aUe can smnetimes be diverted by an ^>ped to the words of 
the Cmistitution. 

Pliunly the stiength of this extia^judkaal influence ol the 
fhcrt Amendme^ wiU depend conmletaUy on the ext^ to 
whk^ its words ppasen omitmt and life for the great piass ^ 
dtixent. If th^ remain mere wmrds, no ipattmhoirfiwventiy 
they be wo«h|ped> the ri^t to Ireespeedi may oometo 

oqm^ fi» as littie as the riidit to toa anna m t^ 
awtoodmeiit Viet ipeedi wiU oonthme to he rerrined as , a . 

n 
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^aasei 


but the exoq>tkm8 where w^ppreiaSoR is oonoeived to 


ree%' aiattes^ as lAm Postiaa^ Geoeral 
^deted the ease lUioomiec^ 

the metre imdMaiuiingpeofdelMrTeofthepe^jtt- 
fl i n t pniMiM whiA the Rrst Anwa>dio«tt tm 
epid (tf the eonerete situatioos to whidh these polices ; . . 
the mose patient thejr will be toward heteradme q^oioas, 

<m governmental action. And offieiahi 
come ocnregKmdin^ rductant to hamper the hnnthil flow I 
communicatiinu. Courts can do voy little to jpitotbcA a free 
press. In the end, the peojjde are likely to get about as firee a 
press as they wtat 

aBOmOBNTS AQAINBT GOVSBNMSNTAL BBSTBICnONS 
is best to beipn with the arguments for free iqpeech. This,, 
is true of any concrete controversy invidving that ri^t. If 
people start by considering the posable dangers frtan what is 
sought to be siq^pressed, they viB readily become so alarmed 
by the catastrt^hic prospect that th^ will have hatd!^ any 
mRatal eneigy left to ajqdy to the advantages of opendiseiss* 
rimn. If at the outset tb^ recall the tnuBticmal Inqmrtaaee 
freee^n of speeds and the gmns from tdtoratioh, then the 
threatosed erils seon much kos Ulady to occur. The great 
gap between |»esaat talk and future acts becomes ]^ihBer. 
»booh written fmtlmCkmmiission by a fdbw-mem- 


nieht'ol the arguments fbr driMacany/itisB^ t^cuiummt 
iestrietions*but8hafl«m|dysetdownafew'slgPiScaatp0i^ 

BtaMt Boddno, #VmSo« e/lhPim: A Frimm t ri i/ P rie t i ^ 

— “• " ^ dOwafo Pmm, lHt9. Bar a Ihwsc awnairtstitw of 

,,,<hapi. i aad tv, and Indn to tCrtbM 1^ NO M) 



bioai^ QjaA 4mwg the Iti tlie OmmS^h 

'Hoiiw 

N0»ideaat^oMheatietogetaUaUi.-^Af«cimiAt3iUaig^ 
aofiooiita for tin praetkal and' s^ritaal advantages of a &ee 
waeijr is that aU lands of views and ideas are at least aide to 
1 ^ tbemselves started and make their appeal to the eon- 
sc^Does and intd^mice of tiie individiuds eomporing the 
somefy. Ihis advanti^ would obviously be minified if tibe 
{neferences and prejudices of the govermnent, even where the 
government expresses a majority pmnt of ^ew, dundd be 
idde to stifle and efiminate ideas and views whidh mi^t 
happen to be uiqiopalsr because of thdr novdty or beewuse 
they are confined to a minority group within the sdckty. 
Therefore it is an absolutdy ^Mmtial feature of any firee so* 
dety that there should be the very widest freedom of utter- 
ance, pshlication, and dkcusaon. 

Freedom, ie eeaential to the re-examination. etandarde . — Al- 
thoutd^ a oommunity needs standards of omiduet and a^nra- 
tionwhu^aregeneraltyTeq>ectedsndobserved,thdra{qpdica- 
thms and even the standards themsdves mrot in a ficee society 
be stdijeet to oondant re-mundnataon. This is intyosrihle 
without free oomraanicatMxns. As one df mir members pint it: 
**A free sockty is one whidi is free for ends of jmrtiee and 
goodness, as these ends we defined and redefined throui^ 
OMBinoii Kvittg, rational diseusnem, and compronuses. A frty 
socdetyis oim in wUch imm are free to malm intdligead<lid(»B 
tyrfin lAidhmen have the wfil to ehoose to nmve m,^ 

.sepaiatdy nnd oofiectisdiy, bdieW 

The loMigouig st atemen t desatfibes the ideal a free ao*, 
cioty, whMi is never attahsed but diouM he soufdd. An **mo» 
twdfreoancMty,** another ttendw observed, 'Vnnstheoaehi 

n 



rqifsamc mtiKii ik oiatiaui* 

wiiidh iwji^oal* free, to » crmadereWe eit^ to «o 
wrong >«8 ae to go ri^t; but it OMi*t' stay free, i infawi 
Ibece is eaou^ of the to move in rigbt diiecboas to sw- 
aUe this fwroe to hrfd the iq>p«r hairf, even thoit|^ 

emtmdy.” » . J 

A book review by Merriam, written long before bis work oa 
our CJommissioii, best expresses what I have in miad: \ 

‘^odely is dissolving every moment, and the questum is,\ 
How the reconstruction of authority in the mmda, and\ 
iiyes 4 tf men be madef In the past largely by the authoritarian \ 
process, by taboo, superstition, ignorance, and force. In our 
day this is stffl largely true, perhaps, but thoe is also an in- 
crearing process in which authority is m a int a ine d by re* 
creating aj^reciation of and agreement with the values that 
are transmitted, with allowance for shifting values and atti- 
tudes and interests. That order of things whether social, eco- : 

(a p<ditical, is now most secure whkdi constantly 
recreates the loyalty and obedience of its members, which 
constant^ ledeveli^s the sources of its interest and powmr 
from ipteiest and reflection. That order is weakest whidi 
mimt largely depend iqxm authority and force with st^ipres- 
ricm of discnarion and reason and critidsm.”^ 

Fteedom ii tueetmiry for popular partieipaiion m pUiUeal 
imieesf^.— -fVeedom to partidpate in the malting of dedskma 
carries with it the fireedmn to tdke a positive part in the imoc* 
<lss*H» spedc out; also it invdves jheedknn of aoocM to facts 
and int^pretationa <*%eedom to ipedc,'' to ha- • 

IJlicity-of ipeeeh and of the piwas ^py ]be desqi^^ 
pdbho opidum in the ad^ Opoi dhcnarion ecentiially 
idinateB In Totaa. This pditied aqpect 
itia reoentiy reedvM mndr attraction 6odi the hv^rmna 
* Book renew, C7 Amerieaa loHRutl ol Sodokgjr a? (tWl). 
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msmseummA tH.mmaeua, 

CiiMu^.Aiid tiw vid«e ii atSl broader; it goes b^taid viiat 
HSiaa do at the pdls.* One of our nwmbos described fiteedcnn 

(d the jHress as an a^ect <d the Uberty to devd(]|> mereBm]:^d7 

daborate and wholesale methods of convegiing thought, fad- 
ing, and resolve, so as to prepare that common mentality 
wMch is the necessary prelude to all coinmon action. 

Freedom makes pojtsiUe Ike victory of longtime aims over 
short4ime aims . — Immediate objectives can sometimes be ac- 
complidied only through sui^resncm, but this may impdr 
purposes uhich are more remote in time and yet more imp<Mr- 
tant. This conflict between short-tinm and long-time urns is 
ecpecially noticeable in the community of nations. It is illus- 
trated by the present inclination to suppress unpalatable 
facts about South Americau countries in order to avoid caus- 
ing resentmmit there. Here is a short-run aim in <q>eratioii. 
But the l<mg-run result may be a less perfect understanding of 
these coimtries. One of the mun advantages of the BUI of 
Rights is to protect certdn fundamental long-time aims bcom 
bang sacrificed to short-time dms by the ensting organs oS 
government, particularly when officials are tenqpted to act in 
response to popular excitement which will eventually be modi- 
fied by sober thinking. 

Freedom praUds vs from the fnidakm of those m power . — 
Although open discussion sometiams leads to evU acts, the 
wrjgmtmi is that freedom of the potaitial **ecmtroUers” would 
be no bdter. By and huge, worse cahmiities would residt if 
tlwMte ha power at the moment could manage affairs without 
having tbdr o<mdnct and poUciro subjected to a thoros^ 
going redew. Sudi a review may point mt errors or <q)crale 
as a d e t wrent mr evmitiudly cause a change of ndme, Anoftiher 

* 8w the opnioo of lurtk* Jadcsoo fw the Court in TTati rtrsMiia Saiit 
Ahmrimi V, B sm rt a. SW Cnited Stetw Beporta SM (M«S). 



pfaue of the wme aismaenl a the Mea. altribiiM lo . 

fin, that thou^ w fflV weogmte the de^ialj^ «l 

^ of evfi tlrooi^ts, the qoestioa Tenuuns whether aiqr 
I.^«n Wngia goad eBoiigh md wiee enoiwh tobotheoemor. 

’ Sven if ao agenf^ with power to limit the piemt wrira 
honest, it would still have a idewpdnt and it would sdsct tm 
moterid for pablkstion so as to further this viewpmnt. Dic- 
ing a conference of the Commission (me member was ^^ireanaR 
. the worthl^suess some kind of puUication and the oonsn 
quent denrability of official power to suppress it. AnotW 
, mmnber observed that we cannot construct a diehotinny <d a 
inse govmnmmit over against ffxdi^ writers. Officials are not 
inentably irise or thmr standards inevitably tlm bert for 
society. Only through open discussion <um the merits oS of- 


ficial views be tested. , 

hi all free-press problems it is essential not to think of Hie* 
Govrnnment as some mystical omniscient entity — a sort of 
immo rtal and infdlible Geoige Washington. There is no pmv 
feet government which can stqp in to regtdate an inqKtrfect 
ptesa. Ihe federal govonment is aotimfiy an assmnUage 
a^^sressinni and Wadungton officials, who have as inaity 
human failings as newqiaper editon and owners. And H is not 
mmdy a questkm of the federal j^vmnment. A good deal cl 
tto oontrofling wludi is urged would have to be done by states 
and djties, whk^ tin <dose enoo^ to us fw ua to see idai^ 


cl wudmn and fairness, llm men idio would iiU|Mct IMMI- 
lipein crficintw ^ are not vmy ^lhn«ttt,|bom ^ pens 
koqpeet dairies or fiomse the issne corpocate ae- 
; lOuillkn. Olooiirse, modi of the is^polaition o^ btidiMM kdsne 

satisfsxdcnly; Init n^pilation cl eeagauiiksdaoM 
. fdm csealea peoiffiar temptatkms li» pofiitici^ 




tm tfaott to aSi!^ eriladtm 


for the purpose of iaoreosii^ pi^ndar sui^ort fmr ths potl^ 
oi puty in pownr 011111 tbw own odhtjaunnoe in o%ie; 


haninfs of the Sirst Ainendinent w«re wdQ aware of andi 
daafers; remembered tbe proeeedinga against Zeaget 
aOd Wdlrns and tbe pul^ber of tbe Lettm qf Jmivs. 

Fftaiiom. prtHimt human dignity^ — “Good,” w Emmson 
Bi^ “does not mean good to eat and good to wear.” It means 
to Uw our own lives as fuDy as' we can and to bear odtness 
to tbe truth for which we came into the world. Socrates in bis 
q>eecb in bis own ddPense valued the liberty to talk more than 


life. 


“B in acquitting me you ehould say: 'We will not put fabh 
this time, O Socrates, in your accuses, but will let you go, cm 
the condition, however, that you no longw iqtmid your time in 
this search nor in the pursuit of wisdom, and that if you are 
caught doing mther again you shall die’— if, I say, srou were 
to releaae nm cm these conditions, I shocdd a^r to ycm: 
'Athenians, I love and cherish you, but shall obey the Gc^ 
mtbmr than you; and as bng as I draw breath and have the 
stxuit^^tb, I shall nevm cease to follow j^osophy and to «a> 
ihut and perauade any cme c^ you whom 1 happen to meet. 
For tbw, be assured, the God commands; and I beliatve But 
thaohas never b«m a greater good In the state than tlds my 
sohnee to tbe God; fur I cb ncrthing but go abcnit persua^sc; 
yptt, bc^ ycmag and old, not to let your first thouj^ be fur 
ybOrb^ er your possessio&s, nor to eare for mqrBhag so 
earaw^ as for your souL^ And, At heai a mt, I ^osbl gi» on. to 
say: hearisen to aoeusers <w imt, and eftber afoqpi^i <; 

mto.lbli’bilt underiti^t^ I'dM^ never act 

esfiik.^-|4iitotoci^ 

' ' - mr paf, a mtai totter Mad ^ eeto ' 



lyaiy qniaCWiQais tS ^agUPKiilii 

mvmitf to itoe in.-AM the years go by, thie ugiment W|»igli« 

fflow with me thM any oth«. The perwstrait OTforcM^ 

laws and oAer kinds suppresdon of tth 

qnlres sides and informers and creates an atmo^here of ahqM- 
don and timidity. Perhaps this is stating the htiman d^uify 
iffgument in a different wigr. “You make nmn love thmr goV- 
emmmit and thtir country by giving them the kmd of govenU 
ment and the kind of country that inspire rei5>eetand‘lpve ' 
country that is free and unafraid, that lets the duccmtente^ 
talk in mder to learn the causes for their discontent and end 
tiiose causes, that refuses to impd men to ^y on them net^- 
bors, that protects its citiaens vigorously firom harmful acts 
while it leaves the remedies for objectionable ideas to counter- 
argument and time.”* 

BBASONB FOB GOVERNMENTAL BESTBICTIONS 

Why do these arguments, and many more, often fail to 
prevent snpinession? Partly, of course, on account of the vivid 
aii|MrdieDtion specific evils like sexual promiscuity or vio- 
^ revdution if detested oinnicms be allowed to spread- 
CIhe in^mrtant relatimi of these evils to a free press will be 
eonndoed later.) Yet this is not the wlnde stcny. Evot when 
tiwse ipedfic fears «e dormant, more generalised reasons for 
<^^K}sition are ait work in pe<^*s iMads. Ande from the 
piescatt-day conditions already summarised as tosdil^ to 
iavor govermneotal restrictions tm the medl* ni comiimnica* 
there are et least three long^rtencfotf aind widt^piev- 
:eiem mental miitudes which encourage h lidf: of hoSj^HtolHy 
tOwaidcpm 

>uA:iimgu^f»netimdmUyi»acwi^^^ 

mthwd toaddtoM.-rAltlmuidr eontrowoBsies wititin 
y. MS, part olalMifcr ctpoaiUiMisf tUi sigDaMint.' 

' M . : 



BUnM^IONB IK OKKVKAL 

tie Wtige of -mUethm penmtted fagr the aatitmal »|eal ere 
zeodi^ {wraitted, the m^gestioa of any doctriaeantagooutie 
to tMi ideal arouses strong resentment. The ideal Hself is im- 
periled. The nation is set on a chmihed course and must not 
be diverted. This inqilicit devotkm to a communal idecdc^ 
has assumed tremendous prominence of late in certain Euro- 
pean countries, but tiiere is nothing new idxmt the gmicral 
atlitttde. Something of this sort in ancient Athens led to the 
(heath of Socrates. Advocacy ofscompulsion to protect estab- 
luhed communal purposes plays a oonsidoable part in the 
most powerful attack in English I know upon the views ei 
lifiltoa and WSl— Liberty, Eqwdiiy, Fraternity James 
Fitsiames Stephen (1874). It is characteristic of this devotion 
to an idedk>gy to praise unquestioned obedience — **Theirs 
not to reason wlqr”— as a virtue much mme worth cultivating 
than free critidsm. Stephen writes: 

. To obqr a real superior, to submit to a real necesrity 
and make the best of it in good i>art, is one of the most tnqwr- 
tant of all virtues — a virtue absdutdy essential to the attain- 
ment of aigrthing great and lasting. .... To be aUe to recog- 
tune your superior, to know whom you ou^^t to hoiunir and 
to see at what pmut reristuace ceases to be honounlde, . 
and submisison in good faith uid without mmibd reservatim 
baemnes the part of courage and wisdom, is suprmn^ dif- 
ficult."** 

Althoni^ we cheririi the dmnociarie ideals wMeh Stq^imi 
wni ittadyaf and detest didatorial eontnd over (guidons, ai 
iwnisiad in otwtimgimaiy Europe, tiw ocmi^^ 
iiligriged nathmial ided is br no means wholly ri|cn to 

For ,exata|de, it is ovid(!«oed by the popvikr 
{dttlie ^citte Imndied per oesit Ameriean," by teaefai^* oaldk 

** tflfTf r . g j fwayf^ FrtigmSif (18T4). p. ISt. 
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bf CMS^pulBoiy jBag stiates. the desire ci y^noos 
gtoi^ el Boobisiwnms to ocmtrd tbe wzbi^ ol blMsKite 
sdiods. 

ContmjAfor th« proceu of diaetuaion. — Ylhy botber to ]no* 
tect ae;^t}uBg which is not worth while? Here again S^e^bl^ 
^^pifies the attitude. Mill’s assumption, he says, ia: 

“llieFe is a period, now general^ reached aU ov«r Eurorie 
and Amoica, at which discuffidon tabes the jdaoe (rf oompwr 
siott, and in whidi people when they know What is good toi\ 
them gmimelly do it. When this period is reached, compulshm' 
may be laid aside To this I [Stephen] should say that no sacb 
period has as yet been reached anywhere, and that there is no 
psoqject of its being reached anywhere within any assi^iable 
time. 

“Where, in the very most advanced mid civilised communi- 
ties will you find any class of persons whose views or wh<we 
ccmduct tm subjects on which they are interested are lygu- 
lated even in the main by the results of free discussion? «... 
Tbe Bern’s riiare of the results obtained is due to eonq;>olricHi, 
Mid .... discusrion is at most an appedi to the motives Iqr 
which the strong num is likely to be actuated in uring his 
stiK9igtii.Lookat our own time and oountiy, and mention any 
tii^b grsat change which has been effected Iqr mtte i^sens- 
i^i. Can asingie case be mentioned in whidhthepasrioas of 
men were interested where the diange was imt carried hy 
fincWrHdistis tosay, idtimaiely by tlw feared xevdbtion. .... , 
mhnnfiy gives wiy not beca^ it is emnriiHed that ft is 
wMmg, bnt bmuse it is convinced that It hr i| uinoiity.^^ 
Hacauhy reacted somewhat tima«r)y idler few^gg 
.,^!^Bvi^; .writar' se^. to tim at dmrig 
,diC?ili!eS n^iKSdeiiaons(daitidnin. V : . .^fiteBt:latiie 



' ' lOMglBGtKnfB- IN CytKBiUXi 

iMte lor oddity thot men wlto Jiave no reeommendatmn but 
oddity bob} • hi^ place in vulgar osUmation. 1 tfaemfore do 
not At aQ Hke to see a mab of Mill’s abilities reconunAoding 
eoeentridty as a thing almost good itsdf 

Ot^ coi^fidenee in one’s own judgment, with a eorreepond- 
inglg low eetmate of tfts general run of people . — ^It is ea^ for 
most of us, when eonh*onted with printed matter whudi we 
find highly objectionable, to assume that we oursdves are 
amply qudified to apprmse its unsoundness and at the same 
time that ordinary readers must not be allowed to see it be- 
cause they cannot be trusted to detect the untruths and fal- 
ladous reasoning. They will believe every word of it and act 
according. If it questions current conceptions of nuurriage^ 
they u^l rush into an orgy of licentiousness. If it vituperative* 
ly attacks rich men, the gutters will soon run with blue Uood. 
So the riiocked citizen begins to wonder whethm* tlm govum* 
meat ought not to do a good deal more suppressing. He tmds 
to think as if he hiinsdf were one of the deciding offidlds. At 
least he assumes that they will always belong to his crowd. 
He is slow to think of the posnbility that he or thqy may be 
lalUble human beings, or of the danger that a poli<y of suppres- 
tiim once estaUished may be used agsunst the mqpresnon of 
his own views. To quote Stq>hen for the last time: 

’’How many pe(^ are eiqialde undmstainiing the funds* 
mental impdides of dthmr politicad eooncm^y or janq;>nidenoe? 
.... Meaareaoctmatruotedtimt . . . . there are uid alsniys 
wSlbe in the world anmimnmius mass of bad and indiflmmit 
pe!Q|de~t>«c^ who di^ dl aorta of tidngs 

tiiey not to do> mi. leave undone aB aorta ei thuqpr 

Eirtiinate tlw petition of 

' . 'eui tMen tfLM jgami^'eA'liwvdyta CTongsasB’s SB*«r 

sA lliMS). p. «n. 
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BSiSXBilCtlONS IN CGBNBBAIi 

mtmea w3ho are adfi^ seiuu^ frivdoua, idle, apbaduUfy 
otHOiBoiqplace and vrapped up in the amallest ol pet^ rou- 
tines, and consider how far the freest of free discusmn is likdiy 
to improve them.”** / 

No doubt, tile levti at which <hscussi<m is carried onouflmt 
to be conridCTed in connection with the gmieral proldem W 
freedom of the press, as we saw in chapter 1 vriiile discussing 
the two-way process and the self-righting process. Yetoersoi- 
ship knd prosecutions may not be the best methods to produce 
puUic immunity to lies and strengthen the power of ritiaens 
to judgments on their own welfare. Other ways are open 
to reform, if reform be needed, such as better schools and 
numerous plans for developing the critical faculty in adults 
(including ourselves). 

As President Horton of Wellesley once pointed out, mod- 
esty naturaUy accompanies free speech. We must beware of 
bring arrogant about our own judgment and of plaring too 
low an estimate on the intelligence of othcar people. Justice 
Hofaues used to enjoy saying tiiat the first lesson of phil(»(q>l^ 
was to learn that you are not God. The more one realizes the 
uncertainties of his own concltuions, the less eager he is to art 
up himsrif or aiqrbody rise as a censor. 

The forcing points have to be reckoned with, but thty do 
not affect (he soundness of the arguments for Kberty of the 
press, only their riiances of success in actual life. By oontraat, 
t^i next and last argummit for govmnmental restrietiona ia 
Valid so loi^ as it is not pven too mudi weii^t;. 

may 6e naeassoty to preMRf taonit jVoai WpsitaRg 
iiao4aagmnu ads . — ^The mere tendenty of thepriblieBtioalio 
piipdart aurit aets is aometimes made the niuirti f rt at^pma- 
Init tins is fring much loo far. Bach a^teat ol ranote 
** (hi* ot, pp. 
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IN emmja, 


tm/taoey would stasop out nuugr valuaUe iweacmtatioDS <d 
or for example, desire to sip revtdo^on in 

tibe bud would justify the censorshfy of Jefferscm’s **1 h(^ a 
little xebeOion now and then is a good thing** and linctdn’s 
Urst Inaugural: ’'Whenever th^ [the people] shall grow 
weary of the existing government, they c«m exercise their coa- 
stitutional right of ammtding it, or thdr revolutionary right to 
dismember or ovmthrow it.** 

BAIiANCn OP tHE SOCIAL INTEEESTS OP FCBUC SAPBTT 
AND SEAUCH POB TBUTH: THE TEST OP CLEAB 
AND PEESSNT DANOEB 

The Commission, of comm, rejects this extreme “remote 
tendency** theory, but at the other extreme it rejects the ab> 
solutist view that evmitually there should be no restrictions at 
all.^* We think that some restrictions will be required in the 
sort of society we envisage for a long time ahead, but we insist 
that th^ dbould be kept at a low level— be “minimal.** Our 
potition was summed up by one of our members: 

“We want a society with certain characteristics: freedom 
as an end in itself to say, think, and do (as in Mill and hffl- 
ton); order and security as an mid in itself; freedom of the 
somety to define its ends and find means for them. Now these 
dbaracteristics require compromises among themsdlves. We 
cannot have everything that everyone wants in all these re- 
flects;, we must have restrictions to make adjustments, atti^ 
a bahmoe. What are these restrieticns? The media of oo^ 
immication must be such that, under these restrictums, tibey 
ms^ sudb a society posttUe.** 

TIus oomprmnise solutimi ocurresponds witii the pQtitim.qf 
t^Sutweme Court h> eonstrmng ^ first Ame n to mit. Td 

“llisvfavh jfi w Mi ss d watriaciMW-t^ 



KESTRICTIONS IN GENERAL 


make the nature of the com promise as plain as possible, I take 
the lil)erty of quoting passages of my own: 

“The true boundary line of the First AiiK'udment can be 
fixed only when Congress and the eoiirts realize that the j)rin- 
eiple on which speech is classified as lawful or unlawful in- 
volves the balancing against each other of two very im])ortant 
social interests, in jiiiblic safety and in the search for truth. 
Every reasonable attem])t should be made to maintain both 
interests unimpaired, and the great interest in free s]>eecli 
should be sacrificed only when the interest in ]>ublic safety is 
really imperiled, and not, as mf)st men believe, when it is 
barely coiieeivabh' that it may be slightly aflVeled."^^ 

“The true meaning of frec'dom of s])eeeh seems lo be this. 
(Jne of the most important pur])oses of society and govern- 
ment is the discovery and sjiread of truth on subjects of gen- 
eral concern. This is possible only through absolutely unlim- 
ited discussion, for, as Hagehot ]>oints out, once force is 
thrown into the argument, it IxTomcs a matter of chance 
whether it is thrown on the false side or the true, and truth 
loses all its natural advantage in the conU'st. Nevertheless, 
there are other purposes of government, su<*h as order, the 
training of the young, protection against external aggression. 
Unlimited discussion sometimes interferes with these pur- 
poses, which must then be balanced against freedom of speech, 
but freedom of speech ought to weigh very heavily in the 
scale. The First Amendment gives binding force to this prin- 
ciple of political wisdom.”^® 

It is not easy to fix the precise point where restrictions on 
speech become permissible as a result of this balancing. The 
Supreme Court has, on the whole, fixed it by the “clear and 
p. .S5. 

FSi:s. p. .‘Jl. 
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I)rescnt darip^er” test, which was first formulated by Mr. 
Justice Holmes in 11)19: 

The question in every ease is whctlier the words used are used in 
such circunistances and are of such a nature as to create a clear and 
present danger tliat they will bring about the substantive evils tliat 
Congress has a right to prevent. It is a question of proximity and 
degrce.^^ 

In his famous dissenting opinion in the Ahrains case he ex- 
plained “i)resent” thus: 

Only the emergency tliat makes it immediately dangerous to 
leave the correction of evil counsels to time Avarrants making any 
exception to the sweeping commaml, “Congress sliall make no 
law' abridging the fr(‘edom of speech. 

And Mr. Justice Itraiideis expanded the idea of “present” 
in his dissenting opinion in the Anita H hitney case: 

Hiose who won our in<l(*})endence by revolution were not cowards. 
They did not fear fiolitic'al change. I'hey did not exalt order at the 
cost of liberty. To courageous, self-reliant men, with confidence in 
the power of free and fearless reasoning applied through the processes 
of jiopiilar governnuMit, no danger flowing from speech can be 
deemed clear and jireseiit, unless tiie incidence of the evil aj)- 
prehended is so imminent that it may Ix'fall before there is oppor- 
tunity for full discussion. If there be time to expose through dis- 
cussion the falsehood and fallacies, to avert the evil by the processes 
of education, the remedy to be applied is more speech, not enforcerl 
silence. Only an emergency can justify repression. Such roust be 
the rule if authority is to be reeorieiled with fretnlom. Sucli, in my 
opinion, is the command of the (Constitution. It iwS, therefore, always 
open to Americans to challenge a law abridging free speech and 
assembly by showing that there was no emergency justifying it.*® 

Scliemk v, Vnilcd Statva, 249 Tnited fc^tates Reports 47 (1919). See 
h^liS, pp. 80 82. 

A bra ms v. United States, 250 I'liiled Slates Reports 610 (1919). See 
FSUS, pp. 108-40. 

Whitney v. CaUJornia, 274 United States Reports 357 (1927). Sec FSUS, 
pp. 343-54. 
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BfoKovw, as Mr. Jostiee Brands pdnied out, eves im* 
minent dangers cannot justify a pndiibition of the functions 
essential to effective democracy unless the evil apprdiended 
be rdatively serious. The dangm* must be “dear**: 

Frdiibition d free speech and assembly is a measure so stringenti 
that it would be inappr(q>riate as the means for averting a rdativelyl 
trivial harm to society. ' 

The dassic illustration of “dear and present dang»** is 
Holmes*s example of the man who falsdy ydls “Fire!** in a 
crowded theater. 

Important as this dear-and-present-danger test is, it is 
probably not a key which opens all doors.^** Some of the dif> 
ficulties are worth noting. 

1. Despite its frequent recognition by the Supreme Court, 
the requirement of imminence of the danger (“present**) has 
not taken hold of legislators. It is persistently ignored in state 
syndicalism acts which are still on the books, and Congress 
paid little attention to it in enacting the drastic sedition 
dauses of the Alien Registration Act of 1940.” 

2. Even in the Siqneme Court the test has been almost 
whdly applied to political and economic discussion. It has 
saved to protect such discussion against sedition prosecutions 
and contempt of court for attacks on judicial conduct.” But 
where is the ‘‘present danger’* in film censorship, which the 
Court has pamitted?” No doubt, immunity for political and 

••For thou^tful leoent critidsDas of this test lee Heihert Weehriw, 
“The dear aim Fleaent Danger Test,” in Handbook of the Aeeoeiaium of 
AMorioan Law Sekaole (1040), p. SS, reprinted in 0 American Law Sdiooi 
Beview 881 (1841);.Manc D. Howe, book review, M Blarvatd Law Beview 
m (1848). 

See FSUS, diap. sii, and bebw, chap. 14. 

* Bridget v. CtMforma, 814 United States Bqmrts 888 (1841), discuaaed 
in ribap. 18. 

** Mvtuei Film OorponUion v. Itiduririal Commiteian ef(Bno, 888 United 
States Beports 880 (1818), ducussed in dmp. 11. 
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economic diacosskm is vmy impmiant because of its direct 
connection with the political process, in which literature, art, 
and religion are much less Hkdy to partic^te. Yet the 
fnuners must have had literature and art in mind, because our 
first national statement on the subject of “freedom of the 
press," the 1774 address of the Continental Congress to the 
inhabitants of Quebec, declared: “The importance of this 
[right of freedom of the press] consists, besides the advance- 
ment of truth, science, morality and arts in general, in its dif- 
fusion of liberal sentiment on the administration of govern- 
ment.”*^ 

The importance of freedom for literary and artistic eiipres- 
sion is plain, although it lies outside the central preoccupa- 
tions of this book. We do not yet know that the Court will 
refuse to apply the clear-and-present-danger test to such mat- 
ters, because the point has not been raised since the test was 
formulated, but the Flag Salute cases are significant. It » hard 
to find any clear and present danger which a state can avert 
by compelling small chfldren to engage in this ceremony which 
they believe to be idolatrous. Nevertheless, the Court began 
by sustaining such laws without reference to the absence of 
present danger.** Later, the Court did upset the compulsory 
fli^ salute but still refrained from stressing the test.** Both 
decisions concentrated on a comparison between the impor- 
tance of the purpose of the law and the importance of the 
liberties whidi this law limited. The divergence was about the 
weights wt the two ends of the scale. Both derisions were 

** My italics. 

* Min 0 rmiUle School DUtrvA v. OobiHt, $10 United States Beports $86 
(1040). 

** WcH Virginio 8M» Board of EditeoUim v. BartuUo, 810 United States 
Beitorts 684 (1048). 
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nfent as to tbe ladcof any immediate daiiger to national ynity 
if a few school diildmi were excused from saluting the flag. 

These cases and several others indicate that, outside the 
poUtical uid economic area at least, “dear danger" is a mom 
vital part of the test than “present danger." Hie examinaticp 
is focused on the relative se'iousness or triviality of the evil 
which the law seeks to prevent as compared with the value of 
the infringed liberty. If the evil is found to be substantial, the 
law seems likely to be upheld regardless of the unlikdihood\ 
tiiat the evil will ever come to pass. 

This concentration on the seriousness of danger raises novel 
and perplexing problems. Thus Mark D. Howe asks: 

“Where may the consideration of the new question of law 
cany the courts? Our present national fear is not primarily 
that domestic fascists or commumsts will overthrow the Gov* 
emment by internal violence; our principal worry is that the 
tiaditioxud American way of life will be undermined by the in- 
fection of public opinion. Although there may be no dear and 
presmit dang^ of violent revolution, there are maogr reqxm- 
riUepersons who believe that the threat of a diseased morale is 
immediate. If that is a danger witii which the legidatures aity 
legitimately be concerned, .... is it not quite posriUe that 
statutes dbarly invalid in the terms in whidi HdmM ocmsid- 
med them, utd in whic^ they have been enacted, nmndy in 
tormsof tiie danger of immediate violmice, may have acquired 
a new constitutional juriification?'”*^ 

‘ S. It is very hard to fit into the dear-and-piesentHhmgNr 
test certain parts of the law vdiksh have been hitfawto ac- 
cepted nithottt question, such as the legal mleB about ^ro* 
fsmty, mminal Hbd, mad obsc^ty. <X these, obsediity law 
has the most dfect on the press. What is the TubH antial 
” SS Harnwl law Beriew at eM. 
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immediate daag«rliete? if we say that the social injuiy to be 
prevented consirts in a notable increase of illidt intocourse, 
then the alleged indecent book or magarine ought not to be 
suppressed unless it is reasonable to think that it will produce 
an orgy of licentiousness in the near future. What senttUe 
man would apprehend such a consequence from Dreis^’s 
Amarican Tragedy^ tor selUng which a bookseller’s conviction 
was tq>held by the highest Massachusetts court?** Can we 
therefore e3q>ect that the United States Supreme Court would 
upset such convictions as an unconstitutional deprivation of 
“liberty” under the Fourteenth Amendment? It would be 
rash so to prophesy. A nnular criterion would greatly limit the 
powers of the Postmaster General to exdude undotd>tedly 
obscene matter from the mails. Even grossly indecmit publica- 
tions, whidi are in quite a different dass from l>rdaer or 
Strange Fruit, are hardly likdy to produce any significant 
decline in the marriage rate or increase of indecent acts. 
Take, for exanq>le, a case in the Supreme Court itsdf aS a 
prosecution for depositing “obscene, lewd, or lascivious and 
.... filthy . . . .” matter in the mail.** Limehouse, the de- 
fendant, had written about thirty letters, which contained 
nuidi fotd language and c Wged the rec^inents or persons as- 
sociated with thmn with sexual immorality and in some oases 
with miscegenation. Obviously, Uus filth was not cakmlatied 
to mdnee scanial immorality. Now the t%aifieant p(Wt for us 
is that tins absence of danger of unlawful acts made no im- 
pmsdon whatever on Mr. Justice Brandeis, who wrote the 
(quaitmiqduddingthecharges, althou^ he was the very judge 
whom we have sum insisting on imnunrat dangm in oases oi 
pd^taeal disevMMHis. He considered the hdk seiuai indie- 

**-Owmmii«imUI V. PrM*, f7I Ma m elm s rtti Bipartt StS 

« lAiM Atate V. JUsidMiw, iU IldUd SliUw Ba^ 
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awBt imtnatttrid^ beeaine the lel^ wm 

ia the ^at^. He did not botha toadc whlit 
wBS'the (seated by filth in the mails but tO(dc it !(« 

gnmted that Ckm^press had power to punish it. 

(km <»n meifft a valiant ^ort to bring oases cd gross in- 
liha the Limdunue caae ^thin the dear-and^aesent- 
danger teA by saying that the socaal injury here sought to be 
pievmited is not future immoral conduct but something <iuite 
different. Hm purpose of the law is to protect readors from the 
serious shocdr to iheir sensibilities. This is an i mm ed i a t e injury 
which *ii.ltes place the moment that indecent language is seen 
or heard. It is the same eiplanation as that common)^ givrm 
for laws against profanity. Profane and grossly indecent mat- 
tor does not f<mn an essential part of an espontion <d ideas, 
and it has a very slight social value as a st^ toward truth. 
XlKMe are the interests which we normally consider in advo- 
cating freedom of 8pee(dt, but th^r play practically no part 
hwe. Tli^ are clearly outweighed by the socaal interest in the 
peace oi mind of those who hear and see. Words ct tiiis type 
offer little oiportunity for the usual process of oountmargu- 
me^. The hmm is done as aooa as th^ are commanieated or 
is Bdlde to l^tew almost immediately in the form fd letalia- 
tmy violence. Ihe wmds are lanninal, not beesose d the ideas 
they oonmunucate <» thmr liability to produce future hnmotal 
a(dn,butbeeansethcyarerea]lylikeaetsincanniigiBiinedi- 
ate (ffsagreeabie consequences to the five senses. The man who 
usm loid talk in a stawetcar is as much of abninaanoe as tihe 
mm who ssaohes tbne. 

. y vl^ is posa^ that this ei|danaiaon salhwa for some oh- 




smfit to inyohe the ca^^aaatkm. Sowevee* 
wifi not wodc for all dtuatkmi^ eitjpwrailly act for 
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tlibse niae the most controveftgr. Tlwi objecl^ 
the Watch ai^ Wazd Sodie^ makes to many at the bodes it 
whdMH to suppress is not tiiat these bodcs offend reados but 
that tiuy deUght them. The baa is often {daced on books and 
pliqrs in which disgusting words are dthmr absent or vary in* 
frequmt. The true fear of the cmisor is that the ideas set forth 
will in the l(mg run tmdermine our present qrstmn d mami^ 
and morality . This brings us ri|^t back to the danger d future 
acts, whidli are in fact remote. Furthermore, pudications of 
this sort do plainly involve ideas and thus toudli the sodal 
interest in truth. The suppression of Strange InteHude in a 
Boston theater is a good example. Even where a book contains 
a few shocldng words, like Strange Fruit, the argument of pro- 
tection of the public smises from immediate offense u frail in- 
deed. When the words occur almost at the last page, vmy few 
people are going to be offended by them unless thqr ddhbmr- 
ately go to the trouble of hunting them out. The dtuation is 
vmy different from that of a biliboud diqiliying posters d 
nudhy m a crowded street. 

Crinunal libel cases raise somewhat the same diffindty. 
common explanation is that the wmds piumhed are tiahle 
to fooduee a hratdf of peace OB the part of readen. Yet,nader 
modern law-alndhng oimditkms, there is very amahlihe^ood 
tiftt anybody edll be idiyucally hurt beeanse a placard mi 
Bostmi XknnnKm describes as a imirdetm the govmnor who 
aUoired Sacco and Vansetti to be esncttted.** 

These p etplex ili es cannot be dearediip in this facia^ 



; *»Pit eaeriBdon wu tmbmei to C m mommM v. Csanr, )We Maw s- 
diBaht SIS (IIM), ao(d fa # Biunnd law ftarinr eiSi 
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aastiticasaira im aamnuii 

’ iqpproaditoaiiy free^^ ritMrtioa, witk imu tm^ 

i^Km great wrigiit lor tlie polides tavcnkig freadom, Qb tire 
. Iwad, t!w dbar^aid-^rereBt'daiigre teat ia peilwps Mfc 
geaertJfy vaUd. Zt U a fad^fol deacriptiw tete raaolutisstaf 

fmsM te imiiw aitiutioiiia, sodb aa tire conJBict betereoi polkioal 
dueoaretm aad iJie fear of revdutkm, and yet it ia poaribljr 
inadequate for other aitvationa whoe aome bettor daractert- 
sation of the reaidt of the balandng proceaa nuqr timi out to 
be ava^Ue. We cm at least be certain that no v>«bal fomni- 
hrtion iriU succeed in protecting a dasa of pabhcatuHre ohidh 
today arouaea strong and widespread resentnrent. Fmr exara- 
^e, if frank accotints of sexual matters would not be siq>- 
IHossed under the dear-and-present-danger test, ao much the 
worse for the teat. Those who favor a freer diseusnon Of such 
t(q>ic8 can endeavor to lessen the resmtnrentand subsUtute a 
(Afferent puldic attitude, but meanwhile th^ nnist take the 
world as th^ find it. So far as the current administration 
the law goes, it is Ixqpdres to seek a roned^ asking the 
oouits to set iq> a test whkh is plainly unworkaUe. Instead, 
we must find a way of describing the bahureang process whk^ 
wffl qip^ to Che exuting oaforcement (dfidds. We can bdc 
In a tert or tests which wfil work. 

H k tlda qpfrit we teHsaraine the dear-aiid<pieasat-dai^er 
terti we <rea begin with its obvious <fivfrion kto two parts: 
0) a eub staa ti d evfl (9) near ia time. The ficirt part is ema> 

The mthnssw of the teat 
are worth hearii^ are diieetod at theeneo^ 
assirtdi a a SMMB acy. S h o idd we tftwi dreBdon the secdad pant' 
eidicidy in the petidexing situations whidi have not yet been' 
■^^fiklred.-beif'llre Sipnmw'Coart, as is indwstedhFJBfoiies^ 
'eritiCsfn .£f we temidy 'dDnaidcr-'tib''i«hitive' . 
aau'SI ead or. ■ , 
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aecibiliaeM of the ev& at wh^ tike law ia aimed, thk will be 
aa eaQT mpkoatioii of moat oi the chaeea^ mid erimmal 
eaaea. (A few auppreasimu wttl aeem abaurd, even w this 
theoty.) The tioidde is that tins truncated test will jaatify too 
mndbu imtehcndt, for examine, is aaerious evil, so it is afl ri|^ 
to stqi^^ potentud witches before thqr get ia thdv ^brty 
work. iSiding’s WiAotd Betu^ qf Clergy might comeivaldy 
lead to the establiduneot of many illidt homm by drawing 
how to be happy though unmarried . We are bade again to the 
**bad tendency” ted which was so ddetmious in the dght- 
eenth century. We need more than a “substantial evil” test 
in order to protect much of the diseuasimi and literature which 
we want to preserve. 

Therefore, instead of driving the second part the 
Holnras tert, let us try to r^hmse it in a broader feurm which 
wffl indude a wider range of situatimis and be capaide of in> 
fluendng the administration of law today. Hra essmitial fsa> 
tnres of his test are (1) a substantid evil (S) deadly connected 
with the uttomioe in quesikm. As Holmes dated the test, it 
dmumds a dose eknmclogietd cmaiBd&oet—'*ttemA,** We 
have semi that tins nearness in time is not ateogdhMT a seta*- 
factory requiimnoit in the oontid obscaaity. H seeaas 
aenadde for us to rdsdn the ekmmit of dose oonneetimi by 
loiragnidngitasoewsdradierthsddiionelogbalferobaeedty 
and. senne other dbiaticms. The bed thus becomes *Viaav aaii 
pcdbiilhie dan^.” Then we eodd aifae to a eeaaor 
wsiited to ban aMa% jirad noyd orplay wlhh, ia» llsm^ 
/oi; Jffosmws ahd the Book of .iSeaeni^ nontsins a lsw';#dsid>r 
mg dranidd* words: “Ve^ hkdly, as you say, k wmMbe 
wairy damaginf to sadety it theae passages mte trauditod 
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for tke ««lEe of giving the ptdilic tte bemfit ^ 
good materiel tint the author has put into hia iforit. 

T;1» inndurions <rf the Commisriwi on tins problem <rf the 
legal boundaries of freedom of the press tooy be dn^bed as 
foBows: 

There tiiould be opportunity for our soctety to make dear 
udiere it wants to go and d^ne the ways to get there. Hus 
ided does not require a total absrace of all gove m m ent d con- 
trd over the instruments of mass communication. Indeed, a 
niifiimnin of control may be necessary to preserve puUic 
or^, without which discussion could hardly go on. Probably 
it would be difficult for the members of our Conunisaion, or of 
any other group of dtizens, to reach unanimily as to the pre- 
cise point at which suppression becomes pemustdble for any 
particular type of utterance. Yet, however they might diverge 
(m details of triplication, the members of the Commission con- 
curred in stressing certain aims as having the highest impor- 
tance and in the belief that these mms should be limited, if at 
all, with ^eat caution. As one member put it: “In a free so- 
defy the presumptiem must always be in favor of freedom of 
utterance and eqiression at least from govemn^tal con- 
trds, w^ the burdmi of proof resting in every ease on those 
who assert the advisability of such ccmtrd.** The Commissum 
agreed on these essentials: (a) the inqiortance of the attain- 
moat and qiread of truth, the maintenance of human dignity, 
and other mms fostered by t^ien discussioa: (fr) the necessity 
of certain mi n i m al iimitdions; (e) the scXhticn. of a free- 
rpeedh problem Igr balandnq; theae ^ppoaihg eooaideratimis. 
tif Cfflnnni tim fmmfdation lacks titeemeSness (d a niatheini^ 
hd eqaaiSm, as fr inevitaUe. In it leavw cpmi 

<SpeWii»df i^mtiuro and riwrrf the ^hertnknaidhid 
tjarnTj these wffl be surveyed in detaflkaheeee idm gpagaief 
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tiliM boc^ A broad txamvr Iqr the C(»nsBMi(m to qaa;. 
tiro wee: "llie depee of freedom from restdetkm rojqjwd by 
my inetittttiro m a free eodety will dq>end* fint, ro Ibe de- 
gree to ediidli the mstitution servee the puipoee the sode^ 
and, secondly, ro the difficulties of restricting the institution 
without doing nune harm than good to the purposes of the 
sodety.” 

CLASSIFICATION OF OOVEnNlfSNTAL BESTBICTIONS 

There are several different ways of dasnfying govron- 
mental restrictions, none of which is clearly the best It will be 
convenient though not entirely logical, to use a single sdieme 
as the framework for the intensive examination of the prob- 
lems. For tiiis purpose, I shall adopt the scheme which grows 
naturally out of the foregoing discusnon of the dearrod- 
presrot-danger test and make my divisions of the matmial 
correspond to the qiecific evils which the government sedcs to 
prevent whenever contid of the press is contemplated. A four- 
fold divisiro will best bring out the different pcdicies involved. 
Therefore, the bulk of Fart I will examine in detafl four dasses 
of minimal rcHftrictions against four sorts of evils aiq;>rdiended 
from the press. The four aims, each calling for a groiq> of chiq)- 
ters, may be briefly described thus: 

A. Protection of individuals against falsdiood. 

P. Ftotectkm of croimon standards cff the comimimily. 

C. Security against internal vkdence and discwder. 

D. Security agdnst'cattrooal aggreroon. 

Yetf'becanae this j^m^pal undntaldng.has to be Irogi l' ' 
dbdl postyone it fro a few pages and devote the aedb eha|^ 
to groiqimg restrictions acrording to two cither sdmaas whidi 

n 



HOW RESTRICTIONS WORK 


T his chaptor will start with a rapid survey of the various 
methods which a government can conceivably en^loy to 
restrain the press, such as prosecutions, censorship, etc. Next, 
I shall briefly review the different organs for determining 
whdher a particular matter is or is not objectionable—a jury, 
a jt^ge, and so on — and emphasize other noteworthy aspects 
of (he operation of the machinery of control. Without needing 
to be technical, I want to show how, in any free*8peech prob> 
lem, procedure is just as important as the abstract formula- 
tM» of ri^ts. This review will make it easier for the reader 
to understand some of the concrete situations uhich will be 
presoited later, like the op(mtion of libel laws and excdusion 
fi^omthe mafls. 

iiaisODs or oontbol <» snpnuBssnoN 

f 

Thnjidrmmttiiatbookiorc^fnMkatumhlictnMd 
oAwios.-r-ThiB was the method of contrcd employed Iqr the 
Crowft in Ski^bod, mid later hy Fariiammit, afpuiist uhich 
N^oapmtelled, in fau It is ob^ 

and newqn^ers, but something ci the sort coiits lor motion 
pkliRes ha eeasmihhp states. lacNMag abio nwives for (he 
nhere it i^qpean hierital:ds at (he pmaek (dmce; hoe 
tlm primaiy purpose is not sopinesncm hot hecfmig dhaai^ 

' n#'e|MafSo^lt«liim'e(mSid«nilk''idhapl«rifl^^ 
when we ex a mine "AiBraiative Cksvernaieaftll 
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CMionvtthly, pabU8fajer»of newspa^pan mii^t be lioeosed wvl 
thus lEq;»t in leash. This is renud^ p<M»ible thiouidi the bun- 
nem end of newspapers, but nothing of the soit has yet been 
atten^ited in this country. Also reporters mi^ be licensed, as 
in Gmnany. Facsimile newspapers wiU raise a serious prob- 
Imn, rince they involve radio. 

Cetuorship of offending material before jnMieation or mhUe 
pvblieation is under way. — ^After the censor objects to a par- 
ticular passage, the publisher usually removes it or Uadks it 
out; his failure to do so results in imprisonment and other 
punishments. This method has been much employed on news- 
papera by European governments. In the United States it 
cuinot be validly used in peace, but it falls within the powm'S 
of a wartime cmisor (chap. 17). Censorship by the Post Office 
will be taken up in chapter IS. State censm'ship of motkm 
pictures may invdve excision as well as Ucensing (chap. 11). 

Seimre of offending material. — ^This is used by the Customs 
Service, and to some extent by the Post Office. Obscene books 
or magazines are sometimes confiscated by the pdlioe. 

Ingundions against ihe publication of a newspaper or hook or 
of speeifiei matter therein. — ^IMsobedienoe is punished by im- 
priscmment or a fine. This limited type oS cmtsosdhip of nemh 
papera cumot constitutionally be employed as the si;^ of a 
public offidal.^ The law as to private injunctions agiunst fibd^ 
will bp diacosaed in chapter 4. 

JSumI^ bonds t^foinst libels or other offending p v Mioa ti emrr- 
Th|B 1* ABidher lam of ^vimm tesfaraint iwed nic^ 

pppprs in Tmy l^knd «id oomridegred imq^roper, in the 
tlnfi^Slptes. 

In# <feten«^ oiedts; bpt. sblfiB It been .adimeiLd M # 
. HU Uaited SkamVegeeiem (IMM). 8w fSOBb 
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be disaused in tiiat o(»tinectil«i in chai>ter 20 in VuliuBe U. 

Pottpublieatim criminal penalties for objeeHonMe matter . — 
Hub is the most frequmit form of govenuMiital eontact witli 
^^nHin WtHwwL It is used against all four types of objedkm- j 
aUe uttnanoes. Usual^ a jury trial is required, but in con- 
tempt proceedings the judge sometimes acts alone. The sig- 
nificance of the juiy wiU be conridered when we mcaminep^ 
eedure in the last portion of this chapter. 

PoetpuMication eoBeetion of damages in a civil action. — ^This 
is the method of protecting individual interests, as in 
libel actions. A jury trial is required unless waived by the 
unties. 

PoetpubUeation correction 0 / libels and other misstatements. — 
BeeUfication of an mrOT in the press is a more stnughtf orward 
remedy the edleetion of damages. Various derices have 
been used to aocomidish this purpose. For instance, France 
and Germany (before the Naris) bad laws compdling the 
newspaper to msert a rqily at the requert of the victim. The 
fearitulity sudi a remedy in this country deserves careful 
cmisiderstion (see chap. 6). 

JHserimmatiim in access to news sowees and faeOities . — 
Swdi practices have not existed in the United States, but thrir 
tfeM fay some Buropean govmnments hindms American cor- 
feqKodmits in odUecting news. For example, it is impmtant 
tinA a emsmpondent whose attitude is duliked by a forrign 
gsveiammit shcuild not find himsdf haring to pay a 
ptnix&ai the use of communications systmoSK The' posnbfii^ 
that our own government cmi fumirii hd^ to our press hi 
aseering the desired free aooess almiad w3I Wdiaeussed imder 
^4lJS!tma2ive 'Govmnmaital Activities” I^. 

Upseisl pfek^iHom and reetriOhsu em Uwfi»0itn4angm^ 

fid 
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«l>iErtiig thfi firrt war ^th Gannaiqr, f(n«gB4aBgiiBge 
newQM^wrs bad. to be eubmittod for gorenuoentai ap^vaL 
No i^Dilar r^idatioB is in itaot in time of peace. 

DimmmiMtum and denial in the uee qf eemmmiealime 
faeilitiee for diekibudon. — Thus far we have Hsted varions 
hinds of govmnmental interference with the gathernq; and 
publication of news. Yet it is useless to be free to puUidi if the 
printed material cannot get out to readers. IXstribution is 
carried on by different methods, each of which u more at less 
subject to interruption if the govCTnmmit so desires. 

1. The maile. — ^Here the government directly omtrols the 
meuis of distribution. The powers of the Post (Mice avae the 
content of publications will be reviewed in chapter IS. 

2. Expreee and other thannde of interetate eontmeiee.*— This 
is regulated by a federal mminal statute.* The Attom^ 
(General used this statute, along with the postal power, to sup- 
iness Father Ck>u|ddio’s Social Jvetiee. 

S. Neweetande and other local eommereiai didributore . — 
These mi^ be controlled through licoiring. Also the pdice 
nuqr be slow to im>tect the distributors of diriiked perioi^eals 
from the violence of private persons. 

4. Dietribution on Ute tireel at from house to house, often 
without eharffe. — ^lacenses have in tilie past bemi leqinred fay 
statute or rity ordinance in tiie interest of the deanlineas cf 
streets oe the safely oi honsefaddors; thoi ficrases were to- 
fused for unpopular causes. Ihe Siq^eme Court has greatly 
limited the validi^ of sudi r^pilatkms under toe peliee 
power, in a Itmg series of deeidbas iriatieg to Jtodritofs 
'Wl^aesses.* 

Iii&i/srvtws irath view of ti^ 

: *18 (grilled ftataiOBda, see. SM. 

‘ *8oae flf ttwss we wrirtwd ht ISITO, gp. ga a -ii o a. 
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SKfeate of Mteas, kaportid^ ia «a ««Ma^ land of 

^li jfm, Bf ^r^mta in^MMed t»y the CoBtoms will be CT o niine d in 

diapter IS. 

> Cop^ri^ protedion, or ihe dmial tkeroaf . — ^Theie are two 
quite different mja in whidi copyright laws i^ect the press. 
On the one hand, the nmmal <q>eration of these laws restrains 
publicatkm by plagiarists and pindes. This is usually c(cm> 
adored to be right and proper. The reading puUk is ciq>rived 
of dieap editions, but it gains in the l<uig run from the en- 
oouragemrat of authors and publishers. On the other hand, 
when the courts deny copyright protection to particular bodes 
because of their 8iq>posed immorality,* the consequent loss of 
pn^t discourages the author from distributing his book. His 
Ubwty of the press can be regarded as restrained, althou^ 
{urates are now left free to sell what they can <hi the blade 
market. 

Snoe the primary purpose of copyright is to encoiurage the 
flow of literature, it will be convenient to discuss its various 
a^wets in chapter 20 imder “Affirmative Governmental Ac* 
rivities.*’ 

Taxes. — England during the Frmich Revdution and the 
Niqideonic Wars, a heavy stamp taa on newspapers was a 
favurite pmthod used Iqr the Toiy government to discourage 
fopilurdieap journals like Cobbett’s Poliiieal Register^ com- 
moBly called Twopemy Trask. Huey Long imposed spedal 
on newaiMpera above 1^,000 drcolarion, which was hicdi 
eanoj^ he esempt all the papas favoring Long collect 
reuemw froon tqqKwng journals. These taiOb on jknowledge 
woe invalidated by Che Siqneme Court in the Gnu^Mm ease.* 
Qpn ^^eurt IgOMed the poasilde gromid of unfrir discriniiiw- 
aad Uonda" 18 MiddlsaUw iteri«w8M OMk). 

'OrpjdMsv. AMariMwiVMiC^nVUiyMStalwIhvattsitt 

1811 ^ pp. sn-ei, sad 
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tion ill {kvot at mu&r aeinpafim and based its dcdskm 
sqiHurd^ an ISwrtj at tibe press. 

Of ecnvse, newipspars, lifce anjr otbffi twnness, are subjert 
to tbe cttdnuury forms of taxation for the siippMt of the gov-- 
emin«)t. Thu point and the possiUe governmental use of 
taxes uid subsidies (the next method), not to discourage op^ 
pcments, but for the purpose of breaking up large commuinca- 
timis enterprises or improving them, can best be examined in 
Part n ((baps. 21 and 24). 

Diseriminatory tubaidiea. — The party in power Twi gbf. line 
up newspapers or broadcasting stations granting outright 
payments of mon^r to those who supported the good cause, 
leaving the others out in the cold. The same result can be more 
subtly accomplished by pladng government advertising, etc. 
Closely rdated is the problem of the second-<dac» nmil privi- 
lege, whkb ^1 be considered whra the Post CMSce is taken up 
in chapter 18. 

InUtfermee wUh haying, reading, or littening. — ^Freedom to 
puUish and to distribute is worth little unless there is some- 
body at tile other end to receive. Communication is a two- 
way process. The government can scare the read» as wdl as 
the writer, the radio owner as wril as the ra^ station. This 
Idnd of restraint was made familiar by the Naas, but govern- 
ments have hmg known how to punirii the possessors of objec- 
tionable books. Fortunate^'', such practices have been Ihttie 
used In this country. During the “Bed raids*’ after tiie.last 
war, the presence of certain Ruanaa 'Titeratiue** was (iften 
(dted as a justification of toe invasmn (tf houses and offices. 
And see tim muto-warrant dbuse in the Alien Befpitntion 
Act at 1240 wbidh (^ens tin way to extmudve seisaKW ^ 
bodcA etc., frmn todr ponessors.* 

. >6aal!BI]Anp.4to-to. 
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FuaHy, it is i]np(»taiit with most of these govenuomi^ 
pmahies to remmb^ that thdr a>iisequences ^ beyond 
penalty itseU. luGH wrote: “The diief miscluef of the l^al 
pmalties is that they strengthen the sodal stigma; it is that j 
stigma, whidh is reaDy effective.” 

PBOCBDtrBE IN BBSTRAINT AND SUPPRESmON 

The most important stage in most of the government sup* 
pres^ve activities just described is the determination of guilt 
(a innocence. The law draws a line of permissible utterances, 
bqrond which a penalty or other burden is imposed. Hence it 
must always be decided whether the accused person or enter- 
prise falls Outside this line. Inasmuch as the line is sometimes 
blurred, tha legal machinery for fixing its precise location in a 
particular case may be more significant than the general ver- 
bal definition of the line. For example, aiy statutory or judi- 
cial formulation of the test of obscenity counts for little ; but a 
great deal depends on the temperament and training of the 
persons who decide whether publications are obscene. There 
is no escape from the constant search for “propm> nmcha- 
nisms.*’ The lai^est difiSculties connected with freedom of the 
pros are not over broad definitions but over mechanisms 
cifiaMe of giving the result desired. 

At least three features of this legid maduneiy deserve at- 
tenthHi here: (1) Who draws the line? (2) When is the Une 
di»wn? (8) Is tiie madiinmy set up by the law on pa|>er supee- 
seded in adaiaf practice ty extra-l^pd madidiifit^ whndi ac- 
eomphidkes tite s^^presnon? 

Who tfte lituf—Il <me rtias tharoi^ tim naoserom 
jovoritiBieiital penalties and burdens lirted, he wfflreai^jr eeft 
t|^.1%e pmem adm ihdennine griliatibr* {d) 

.;liaue jipF trial is omvtitiitioBdfy reiiti^adl w&enweir It jda* 
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vioudty existed, unless it is iraived 1^ tite parties, a jtay 
guided by s judge usueUy imposes postputdication dunages 
and punishments (mccept sometimes for eratenqpit}. (6) A 
judge without a jury issues injunctions, sometimes puniihes 
contempt, and has appellate power over customs offidals to 
determine the obscenity of imported books, (o) An adminis- 
trative dlcial or board, selected for reasons disconnected with 
ability to discriminate between good and bad uttraances, 
can exclude matter from the mails, r^ulate the labor affairs 
of a newspaper, cut down its paper supply, etc. (d) On the 
other hand, eipertness in the desirability of utterances is the 
basis for the choice of an ofBcud or board who can censor mo- 
tion. pictures in some states, censor newspapers in wartime, 
etc. 

It is plain that the precise nature of the work to be done has 
modi bearing on the question of the best person or persons to 
draw the line. For instance, in trials for sedition or libd there 
is a very strong tradition that the jury should settle all the im- 
portant issues, yet it would be dearly undesirable for juries to 
do the work performed during the war by Byron Price as 
Director of Cmisonhip. Consequently, when a particular 
kind of evil like dbscenity or a particular gove rnment al 
agency like the Post Office is examined, it is desiraUe to coo- 
rider what dedding personnd is appropriate tm the sulqect 
mattor. 

Wkep is the line drawnf — ‘D thefiA ol gove mnwuTt al modes 
ol sUjt^Mcesricm in the first portion of tins cbaptiBr be reviewed* 

H vSS be seen that smne kinds come the matter ^8 been 

eommumeatod to the public. A writer assy be sent til prlMm ur 
iereeii to pay damageji for what he has pdbhshed, but tibe 
pnbfie has had the benefit of reaffing what he had to say. 
bfeamnidh as part ot Ids story may be tru^ tide btsieifii biqy 
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be desj^ tlie fslsiisr of mm at«tem«^ I>b 

tiie laHwr buMi, a good many lypes of at^imaaiia (04^ 

Ikxn^ (rf bodu or newqM^ien, censordyp ^ ddlrtiim, a^ 
the pow^ of a inurtinw censor) operate 6<!fofv pid^^ 
thus Iteep thepttUic &om learning adiat was writt^ la 
M tt uit, y*o «, such aS the Postmaster General’s denial of h>w\ 
postal rates to Esquire, the matter has been pnblidied but is 1 
sdU in {wocesB of circulalion, so that some members of the ■ 
pid^ at least, are deprived of the material. Hence we can 
regard postal censorship or seizure at the customs as forms of 
previous restrmnt. 

Hus chronological distinction betwom previous restraint 
and a pos^uUication pemdty is deeply ingraiimd in Anglo- 
American thiwldng about freedom of speech. The royal and 
pnliameirtaty censors of the seventeenth century, whom 
Idton d^ounoed in the Areopagitica, obvious^ used pre- 
vious restraint. When this censorship mqrired in 1695 b Eng- 
land and ^rtly afterward in this country, men felt that 
Ibet^ of the press had at last been established. At the same 
tbse, the postpuMieation Ubri action was fmniliar, uid no- 
body^ eiqrected it to disappear. Hence a defiiutkm oi freedom 
of IlM iness had to be frmned which wotdd prevent oeiisoniu|> 
mid pemut libel actions. hCght it not be enomdt to mi^w 
previoes lestrabts? 

Sbdi a Ample sdiutkm became unsatisfactoiy duiinf the 
IdiddMBitli eesAury. The government, dmibd thi use of em- 
Mrslilp, tried to omdnd objectiomdde priMfeariotts 1^ liw 
lehuniif /ibMtf and ?Silms’8 iVbdl ErifeR bypd^^ 
proaeottions (or seditioos libdL Cmivi(^0Mmeto,:!bBM^ 
;ii|leto«bteBeeit^ wtsf 'madlii etoyhgr,ti|».doe- 

the’ judges i^iat^t^ and 

WgjAanwiwiiigtlwp a hli o rtioBwneaidi t w w il^ 

n 


afl^wed to dee^ wlietber tibeaenued vtoto or pub- 
liafafid tbe mattm in quertion. Natnra%, the Kbenb of the 
day hittcaijr i^nxxMd tbeoiy and wanted toe jtny to paas 

on all niatmal inuea. The funoua Zmgar caae in New Yoih 
turned on thia controvert. From thdr viewpmnt, heedom <rf 
toe preaa involTed both abaento <A previoua reatraint and the 
right to a juiy trial. Tht i^udiated the view <A the judgea 
and other eonaa*vativea, aa aummed op by Blackatone: *T1ie 
libwt <d the preaa .... conmata in laying no frtnom re* 
atrainta upon publications and not in freedom from coisuie 
for criminal matter when publiahed.” 

The atrui^d® over jury trial waa eventually won ly the tib- 
erala, who entoodied thrir poaitom in Foz’a libel Act and in 
the juiytrial dauaea of American atatutea and state oonatitu- 
tiona. SUll. Blackatone'a d^nition of liberty of the preaa had 
cmiridetaUe influence in thia country. Many state constitu- 
tions frdlow toe New York clause framed by Alexander Hamil- 
ton: “Evmy dtizen may fredy speak, write, and publito his 
aentimenta, on all subjects, hemg rerpontMi for Ae ohuiv 
that right 

The ttpdiot of this historical discussion is tokt luevknn 
leatraints are eqiedally undnr toe ban. It is true toat freedom 
df qpeedi reqokes cmuidmahle limitatkm of poo^id^eatom 
poudtloi: not only is jury trial important, but ahm theetide 
whldt toe i<vy i* allowed to puiuali must be oasefriOy to- 
to^idtod Xe>g** by the dear-aa^pteaent-danger tost), 
whirtiever the qsan«la<d our ovOr crimhial triali^tod 
«0id ‘Vieaaocahi^'* exdtea a genend KtotHiide of onMNNdau 
Aqy fttwriona itotcatot iutf a hard tmmgelt^ 
itfaiiHft iHrivato Bbda are refused by toe oourta for t^ aake of 
frptoioto |rf i^eeeh. The Id lnw a aoto gag Uw on a am itodo u a 
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newapaiien was iqisrt by tite SiqHt«Be Court in Near v. 
jfwinssote,* wbore Qiief Justice Busies said: 

Ilie fact that for aHHroadmatdy one hundred and yean 
there has been afotost an entire absoiee of atten^tts to SnqMMe 
{itevious restraints iqton puUkations relating to the m a tfc a s a nce dt 
pnUki officos is significant of thg deqi-seat^ cmiTfotion that sucb 
P Bfftrajnta wotthl Tidate constitutional ri^t. Public officers, whose 
and con<lu«t remain cqpen to debate and free dneussioii in 
the press, find thor mnedies for false accusations in actions under 
13 >d laws providing for redress and punishmmit, and not in pro« 
AttwHng n to restrain tiie puUication fA newapapen and periodicals. 

Despite this deep-seated hostility to previous restraints, 
some types are in force. The wartime activities (d the !Krector 
of Censorship would surely be considered constitutional. The 
Supreme Court has upheld state motion picture cmisorship 
laws and postal censorship. And, of course, thm« is a great 
deal of private censorship, by the Hays-Johnston (^ce for 
motion pctures and by broadcasting stations over radio 
addresses. 

Tlie sad fact is that many businessmen in the communics- 
^His industry like cmisorship. Frtvious restnunt may be bad 
fQrthepublic,batitisgoodforthmn.Iastead(dd(»ngsonie> 
thii^ on the border line and going to prison ^terward when a 
jury decides it was wnmg, these businessmen ;^efa to be told 
ahead oaetly what thr^ can or cannot do. Thw^or^ the 
whole hatred of censcsrslup appwa to be weabming. In 
various oonerate ritustions tlm borirmsses emaomned an am- 
qjmeaagma orirtematic weedii^-mit befoiw Bw material k 
olkrtd to tim eyes and can (ri the piddle. BlhethoF tUs 
one lestraint be peelonned by a goverameid ocnsor to iby a 
of tin industry, the lops to open dBkeaaiaii k 
’m^i^'aune. . 

n 
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Ko tr«atBi«at tlw pcMisifale invali^ty prevkwi re> 
straints in geiienl aeema iweeasaiy, but sometliing win be said 
on the sid>ject in connecticm with the Post Of^ and other 
q»eei&: U^ics. 

- 1$ ihe legal moehinerg ike real ma^netyf— Law in action 
is not always the same as law in bodhs. It sometimes ballpens 
that'a statute sets iqp a certain kind of madiinery to deiw* 
mine Aether a medium of commumcation u committii^ 
unlawful acts or not, mid yet this machinery masts only on 
papm. Circumstances work out in such a way that the actual 
determination of the objectionable character at utterances is 
made in a very different way from what the statide con* 
templates. Take a sbriking example outside the soqie of this 
book. The ststute<book in most states imposes a criminal 
penalty for partidpation in an unlawful meeting ai^ for any- 
tiling which is spoken at a meeting in violation of law, but it 
ipves no authority to any official to determine in advance 
whether a meeting held on private property can be forbukien 
as objectionable. This is the paper situation. In adtuti pmsr 
tice, the mayor of adty will often prevent any meetings open 
to the public in private halls witlun his dty if he is tqiposed to 
ffiscussion (ff the subject for which the meeting was amoved. 
AHhou^ he has no Iqpd power to do this, he is Charged with 
the adoffcemoit of thebuikhng laws, ’nreseareeftcnaocom* 
phtniied that almost any owner a hall is afn^ that he has 
vhdated them. C o naequen ti y, if it is announced that anieel^ 
whkh the nuqrmchdiims is to be hsM in a iNurticBlar ha^ ^ 
inayor timely needs to hmt that time may be sem e ti i ia g 
wtniV eith tim widtii of the tiaiicaae or titt trantiier 
or the dbi the fire eac^m A word to the wlae h niflhiiet^ 
and tile haS owner Mfuam to lebihe meeting he held, on Ids 

TiS' 
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^n^nisM.* althoo^ a nuqrop b not MOtharkndpi 

oeiiior fwrtieabr {days at a theater in advaai^ 
nate anything he mdies from a iday hy suggeatbs that the 
«nt»i«l license of the theater will othennae not be renewed.** 

Thb odd distortion of the machinery of enfmoement b ocm* j 
aeeted with the fondness of businessmen for cenamehip, which ' 
was mmitimied in a jnevious paragraph. When the legal ma* 
dunery invdves a determination of unbwfulness by a jury in 
a mminal jnosecutimi, the owner of the haD or theater or 
dher booness mil usually seek to avoid sudi a prosecution 
by aacmtaining in advance what b objectionable and abstain- 
ing from it. Thb b particularly likely to happen whoi the 
pmalty fdlowing conviction b large in comparison with the 
probable profits to be derived from persistence in the border- 
line action. John Wilkes or Junius could afford to defy the 
government and ride an occasional term in prison for the sake 
of the large sdes of their questionalde output. On the other 
hand, the owner of a haQ or a theat« has everything to lose 
by permitting a banned meeting or a few oraanped lines in a 
{day ; but hb annual income will stay practically as large if he 
bows to the arititraiy will of the mayor. 

A striking exampb in mass communieatmas industries vi 
tMs gulf between bw on pq)er and law in actiom b the db- 
triOmrioa bl bodks thron{^ bodcadlers in certain cities, pm^- 
Ihmiarfy Bostm.** 

•Sw Ism pp. StS-W. I^ir fflotoatiom b Bortim sw 
pd^Mkii (ISIS), pp. 14B-eO. 

. ^awlsis^fp.iss-«s. 

'** 8 is l wliiw. dwp. 10. 





DIVISION A 


PROTECTION OF INDIVIDUAL INTERESTS 
AGAINST UNTRUTHFUL AND UN 
JUSTIFIABLE PUBLICATIONS 

N ow a detailed ezanunation of the extoit to whidi 

govenuneDt should give protecti(m aguiut foiv of 

evils apprehended from mass communications. 

In the first group I shall connder the following kinds of 
ham: (o) libd and (6) criminal libel (in chap. 4); (e) group 
libd (clu^. 5): (d) other injuries to individuals from pubiica* 
ti<»i8 (chap. 6); and (e) inaccurades generally (ehap. 7). 
Since aB the foregoing wrongs may conceivaUy be remedied 
or mitigated by tiie ad<^tkm tA more efficient legal maduneiy 
for the compulsory cwrection of mors, a final chapto' (8) 
will be devoted to the fearibQity of this refom. 

Akhouj^ the protectimi of individuals from the press is 
emphasised my ritle as a common factor in the groiq> of 
wrongs now under discussion, sdkitude for tlw victims of 
falsdbood and vilificaticm is not the sole motive whidh BMlioes 
the governmmit to discourage ^ puUkmtions in q[iM»timi. lbs ; 
fibeh csnmide, we can see that,' in additidn to the ohviema 
ii^uiyi to tiw <frfrmed man, the comami^ may also be 
hanmsi Ifrift, an insult may pravdbbk»wsimd«veBksMito « 
frae^^, Keeping the peace was the diief reason for eati^ 
Kriwig courts, And the posululity of rnffiecting adbataakllid 
demapw inaWl mut la a good safety ludve, Jbmoe Bbil ie^ 
tii^ni imiihniiiitbat letaled to aty tidid lubffivisiea^eeiew^ 

m 


FBOTftCnON or rBXJTB 


Intertiml virfoiee and diaorder. Secwidly. Bbel Utw aro- 
motes tbe need of the oonununity to have accurate mfonna- 
tion conununicated to citusens. When we tivn £rom damage 
actions to inosecaticnis for c rim i n al Itbd and posriU^ foe 
group libri, individuals drop into the* background, while the 
cimcems of society in peace and truth loom larger. Suppose 
the individual interests disi^pear. Should the law enforce ac-| 
curacy for its own sake? Or is there some sound reasem for the ’ 
imating immuni ty of false statements whkh do not directly 
harm spedfic persons? This important prdblem will be con- 
ridered later in connection with inaccuracies generally. 


w 
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LIBEL 


THE EXISTINO LAW OF aVlL UBEL 

I iBEL law happens to be the portion of the law whidi im- 
J pingra most plunly upon the daily conduct of a news- 
paper. It may be roughly defined as the publication of de- 
funatoiy matter in pemument form, usually in print or writ- 
ing. The victim brings a dvil action for damages agunst the 
newspaper. In such an action the most diflicult quesUtm is 
<^tmt whether the reference to the plaintiff is libelous. A etate- 
ment is libelous when it tends to bring the pluntiff into 
hatred, ridicule, or contempt. Or, to put the matter more 
predsdy, anything in a newspaper is libelous if it is defama- 
tory, and the word “defamatory” has been carefuQy defiiwd 
as fdlows: “A communication is defamatory if it tends so to 
harm therq>utation of another as to lower him in the estima* 
tion of the community or to deter tlurd persons from assodat- 
mg mr dealing with him.”* 

LSbd mi Zander dtidiipttuhsd.— libel is the prindpal 
Iwaach of the law (tf defamation. The othm brandh is sland«r. 
Whaiial in lUwl dm derogatory statemmits are printed or 

* a BMtstoBeai of Tuti, see. MS. Tltii twokt -pirilAdiMl hf lAnfifA . 

Ma Law laniMa in Un, eoataim a MawaniMit nainaiy d dM «f 
IM dtadw at saea SM-MS. lUi booh k part of tba flMrfmaat ti 
tk Laia a ooofHnifva antopka d jdbpa iswpan» aid law taadb^ 
tbMih ladM tbi sadMdtathw faali^ d biUatna an^ 

8ta MBUIIfilltllMI llAY0 OOQfitorilfe OB tllO 
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i^titerwice pe«auMiDt» in ilonder they take a tronntoiy Icm 
and usually cou^ of tqtoken words <a insidtiog gestures. The 
re^wnidl^i^ for dauder is more limited than for libel. Ch* , 
dinari^ libd is actionable if the communkatioh is ^fuua- 
toiy— tends to harm tiie plaintiff t even if he cannot show that 
it actually done so as yet. In an action oi slander) (m tha 
ot^ hand, the plaintiff must prove actual harm to him (e.g.)^ 
the loss of a job), unless the communication is of a patticu- r 
laily damaging character such as a charge of crime or of con- ^ 
duct and qualities incompatible with the propcar exercise of 
Jus business or profesaon. For example, it is not safe to say in 
conversation that a milk-dealer waters his milk; but you can 
accuse him oi cheating at golf with impunity so long as you 
do not cause him some specific loss like his expulsion from the 
dub or making his fiancee scornfully break off the engage- 
ment. Yet if you write in a letter that he cheats at golf, you 
mi^ have to pay him substantial damages although nothing 
h^tpms thereafter. 

As compared with libd, slandor has little importance for 
mass oommonicati<Mis. Consider the various industries. Nears- 
Parers, poiodicals, and books fumidi the duef share libel 
actibru. But writing or print is not essentud, so long as the 
injury takes a pomanent form. A cartoon or evaa a {dioto- 
> graph muy be libdous. A ntotion picture falls within tibe saose 
{uihc^. A dosen years ago, a dmractar in Ratpulin cdled 
Ftlneess Natasha, who was revised by Baqratia in the film* 
was to resetdde the exiled Aincess Yeussoopolf) who 

bad never been lanriAed. Altiioni^ oiie hai diffi^ty m ase- 
rs tlw irmoce^t victim ^ srudi a vite ciinm wiw def^^ 

.«rpeeh^ after twenty years, the Friaoeas recoups 
pp^^^hmsiges in oiw acbbn, and liet^^ 
sidd to have paid 150,000 pounds to settle aO tta aetioitt, he- 
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e$/f>»9 of tiui film ia tiieaten «11 over tim ikmM 

OfMOed eiuikM opptHtooitioi for fitigotion.* 

Badio broadeaatiiig cauMS poifiesities. Logieallsr it is 
dander, for the defunatmy suiter is qwkmi and tranntoiy, 
iMaetically the eueulatiiHa to hundreds of thousands <d. 
listmen causes far mcne harm than the appeanume of the 
same statemmit in any newspaper outnde metropditaa areas. 
C<»sequen^. most courts have held radio defamation to be 


libel, regardlme of any proof of damage suffered. This, as we 
shall see, is very disturbing to the owners of broadcasting sta- 
tions.* A fortiori a phonograph record, whethw used in 
broadcasting or otherwise, would be libdous despite its use of 
the vmce, because it is in permanent f<»m. 

Every aetm parHeipant in ihe publication qf a Ubd it tuuaUy 
reepetuible in damapet, regardlete of fault. — ^This rule makes 
libd actions terrifying to owners of mass medui. In a newa- 
papw, f(» example, not merriy the r^rter or editmr wlto 
writes out a defamatory statement is liaUe, Imt sdso tiie pub- 
lisher and pwhaps even distributors and news vendors. Book 
puMishers and the producers of plays and motion {HCtures are 
bound at thrir p^ to diminate anything libelous. Some 
courts have extended this doctrine to the radio and have hdd 
the station owner liaUe for whatevor the qxmsor or emnec&Ma 
cmttmentator mr pditical orator chooses to say over the air. 
The owner of a station, and a fortiori <ff a networic, is^ainly 
in a worse porition than the mwspiq^ pubBshw, «hi> 
C8% if he chooses, read over every cdusm 'Mote the pnper 


V. Utln^OaUwtn^iiat»r IVMww, W., W Huns 'tarn 

m'&m. 

* AMsh ^ SMSewMS ^KOMioni of this MeUm JMp: 

telfflwrisBMlssaiyboritsdMef>owdrf<adCWBMhaw,‘^hifel>di^ 
ti^ • iirLnr an fUW); VaU. “DdsaMtaw latoq drt i i in t la 
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8(MiiewIuit by inastmg on « acn^ but if tbe apenfcw 
iatopolates or ad libs? Must tbe owner m ai irt a m a uuNutor 
to shut off the power the instant he detects drfamatton rtart- ^ 
ing? Because of this hardship, some state courts have given a | 
to toe radio owner who exeidsed due care to prevmit I 
ddamation and have left the victim to get what he can from \ 
th«> tpeitoer. Not all state courts have let the owner off. Since ' 
Inoadcasts go into several states, the owner cannot fed safe ' 
under his own state law. It has been suggested that Congress 
should dear up the matter by federal l^idation.^ 

The good faith cf tiie uUerer of a libd is not in Ueelf any de- 
fenee.—It is not enough that the writer of a libel has tried to 
chedc evoty fact and believes his statement to be true. Nor 
can he excuse himself just because he is repeating what was 
told him by somebody dse or published in another new^Msper. 
Good fdth may, however, be material in connection with the 
recognised defenses now to be listed, besides redudng tiie 
aomunt of damages awarded when there is no defense. 

T8X VOOB BXOOOinSED OXTBUBBS VO UBEL ACTIOim 
WHICH SBB BiaHmCABT VOB MASS KBDU 

1. frutiu— At common law the truth of a defamatory state- 
ment is a complete defense. In many states, howevmr, statutes 
omditutions provide that truth is a defense unless the mat- 
ter was puUidied **feom malidous mdives,** etc. Shioe tbe 
jury is to judge of toe motives, this exn^itkxB is alarming to 
newspaper owners. Its purpose was reascuwUe: tpdeter people 
from nddag up old scandals against moi who Md hmg fed 
hfemdem hves. Evm when truto is a comifefe defenm <m tbe 
fees III tile few, it may not be worto mwii pcaotiei^. *lhe 

*8w itfcreaeu died ia the aneedfaig foetoote. Hw Bsilstaaieat <f 
W7a grfntMlo ii q p t M taiy 
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btiMteiai irf pKniag ia <m tlie iMendaiit, uid H u often 
to estaUuh the cmrectneas of every Hem of hia 
rblamstoay aUtement. Forthemore, if he does imt ancceed 
in Gonvindng the jniy, the very fact that he has pleaded truth 
in the lawsuH is conndered in many states as an aggravation 
ot the injury to the plaint’s reputation, a sort of icpetHion 
of the ori^pnal libel; and the jury can increase the airard of 
damages accrmiin^.* 

.2. A fair and. aeeuraU report of a public proceeding.— This 
defense is very important for the news columns of journals. 
So long as they give either a complete report or a fair abridg- 
ment of the trial of a case, a legislative debate, or a govemor’s 
message, th^ can usually feel safe no matter how much indi- 
viduals have been defamed by what was said in the {noceed- 
ings thus recounted. It seems probable that the same defense 
extends to newsreels and news broadcasts. In a murder trial 
the judge allowed a microphone to be set up in the courtroom, 
so that very damaging testimony about a particular witness 
went into a thousand homes. The broadcasting statkm was 
hdd not liaUe.* 

Here, howevm', is one of the points where the d^endant's 
good faith Ares become mateiiaL The rqimt must not be 
made solely for the purpose of caunng harm to the poson 
^tamed. This again is a jiuy question, but a newspaper k not 
hkdy to be found thus at fault so long as it fmriy repwts the 
puhhe ptbeeedi^. 

*Tt is not necessary that {the rqport] be exact in every im-. 
matorial detail w that it oonfom to that dmnmded 

in technical or sdkntHk reporting. It kenooid>ll>^ itoQinvi^ 

* ItwAi v.^Sbni, UB Ongge Bifiort* fl (IMS). 
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tib penoas who it a sobstaatMQy Meeoat 

lUie proceedings. > 

*‘Not <h 47 murt the report be oocorate but it must be Imr. 
Sveu a repmrt whkdi is accurate so fur as it goesuigr be so 
edited and deleted as to misi^resent the proceeding and thus 
be ynial^mg . Thus, while it is unnecessary Ihat the report be 
exhaustive and eomidete, it is necessuy that n<rthing be 
omitted or misplaced in sudb a manner as to eonvey m er- 
rtmeous impression to those who hear or read it, as for example 
a report of the discreditable testimoi^ in a judicial proceeding 
and a failure to publish the exculpatory evidmice, or the use of 
a defamatory headline in a newspaper rqmrt, qualification (d 
which is found only in the text of the artide. The reporter 
mint make no addition or comment of his own nor impute 
cmnipt motives to any (me nor indict eqrressly or by in> 
nuoado the voadty or integrity of aiqr of the parties.”’ If the 
rqmrter does add anything of his own, he may perhaps have 
a diSment ddense— fur comment*— but he is not protected 
by the (fefense now under discussion. 

Ihe considerations just outlined contribute to the unin- 
formative nature of press reports of trials. The journal hardly 
dares to go beyond a bare redtal. It fears to eaplam the bear- 
ing (d testimony or relate today’s witnesses to those of yester- 
d|iqr,. because it might tints feufeit the ddense id a fair rqrort 
and. be dtiuged with intention to injinw atnne mdividualcou* 
cemed in tim tiiaL Additkms in4^t riot be aidkmable, birt the 
et^tor tdees no i^bances. Hence tiie readu* is hrft to do his own 

.me^imt'^The atodc mumple of this dbfeBMs is tba 
; cmployw a oo(dc is aalmd by a 
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Bboiit tin oodk’« qaaSficatioas and replies that tile eo(^ left 
mtb some a(£di-|pver qxKnui. Even though t&e ooolc iM not 
steal the spooM, the housewife is not liable so long as die 
bonestljr and reasonaUjr believed what she said. If it were not 
to tiihi d^eiue, jwoqiective emjdt^as would have a hard 
time in levning sad facts about those thqr proposed to mi* 
gage, because a penalty for mistaken statements woidd deter 
possible inf<«iuants from saying anything to fear th^ mij^t 
be wrong, and even the complete truth mi^ to aD they 
knew, be found by a. subsequent jury to be a tissue of lies. 

This defoue is obviously of little use to newspapers eiKiqit 
in one possible situation: statements to the voters about can> 
didates for office. This inll be discussed in connection with the 
next defense, because it is not settled ubere it prqierib^ be- 
longs. 

4 . Fair eomfa0Rf.--This defense is very important to tiie 
book reviews uid theatrical critkasms in poiodkals. '‘Criti- 
etoi of so much of another’s activities as are matters cl puUic 
concern is privil^ed if the miticism, althou^ d^unatmy, 
(a) is upon a true .... statement fact, .... and ( 4 ) 
resents the actual opimon of the critic, uid (e) is not made 
soMy to the purpose of caudng hmrm to the other.”* 

The bans of dds ddense is that, wiwn a person submits Us 
woric or Idmsdf to the public, it is desirabte to the pdffic to 
have h^ in foredag its judgment 19011 what it is ad^ to 
tafah A noveiiat w dramatist or actor u addng the pid^ to 
maat^ to vbat he offos, and he 011^ to take ini 
dhiBM of tmfavonUe ctitidsm. lord EOenborong^ said: 

Itoy man who pidffidMS a bodk eemalts hhaadf to ^ |a^ 
mnit of the puhhe^ and aay one auQT eoBBiBeHt 1900 Us fwiann- 
aaea. !|lto«>i^doesagMotseivintothepid)iie, whowd^ 

*hsititianBt si tots, we. 496(1). 

, m . 





iawn any va^ or usebn ^bKcation, aadi aa ou^taavarto baao 
ai^eaied. He ehecka liie <K<weintaaticMt ot bad taite» and prevents 
pe^e btm 'wasting both thtir time and monejstqton tradt.” 

This ctefense has been anafyaed as an application the gmi- 
eral prindple of freedom of speech — ^the puUic iiderest in the 
iqfnead of truth.*^ 

It will be obswved that this defense haa consideraUe rela- 
tionship to its predecessor. Just as the housewife has aa into*- 
est in learning about the merits of a cook, so tile public has aa 
interest in learning about the merits of a play, in botii de- 
fmises thme is a qualification that the statement most be 
made for the sake of the recipient’s interest and not in bad 
faith for the purpose of injuring the pluntiff. Nevmth^ss, 
there is one big diff»ence between the two defenses. The scope 
of fair comment is mudi narrower. When the statement is 
made to serve the important interest of a nn|d® redpient, like 
the housewife, even errors of fact are protected. So long as 
nobodjr is told except a person directly concerned, honest 
m i s sta t ements of fact do not cause enou^ harm to offset the 
need for firankness. By contrast, a dramatic ciitidsm rntmt be 
rij^it on its facts. The honest cntic can say with imp unity 
that the pbQr is indecent, even if the jury think* it hi|ddy 
moral; but he nmst not misquote the dialogue as the bams of 
his dtarge ai indeoenqr. He can mi*t*k«Mly charge a muskw- 
^ with being a stuiud preacher but not with pocketing the 
gifts fog the I ma t hen. This narrow scope for the defense fair 
CQi&nMnt seems just A nusstatmuent of fact here goes to a 
laigenumber of peopfo, maiqr of whtmhaveiu aftroogintar* 

in getting information about a {day which they do n<d 

V. ffSoA 1 <hiai*0ff • Bsiwti w acto 

d WMfc OiMMSijoa,'’iS JfosvSRl taw Bs- 

w«r41S(mO). 


84 



iateBdtoMe.Ev«BUitiiiecook’8caie»tiiep!roq>ectiveeiiiq^hqw 
must atit be tdd about tbe aiq^posed theft in the jvesenee 
the whcde ladies' bridge dub. Furthermore, tiiose who do need 
information about the merits of tbe play ought to receive a 
correct account of the facts on which the critic bases lus 
unfavorable opinions. Finally, the law wishes to encourage 
dramatists as wdl as drami^c critics. Men would hedtate to 
come before the public if the consequence were that thdr acts 
could be hdsified with impunity. 

This defense of public concern embraces many diffmnt 
types of plaintiffs and extends far b^ond the literary iUustra- 
turns just employed. The conduct of charitable and education* 
al institutions is a matter of public concern. The shin of a 
surgeon, the abilities d a lawyer, the inspiration (d apainter. 
are all open for comments, so long as facts are not misstated. 
Rather oddly, no court yet appears to have hdd that the work 
of ardutects is similarly subject to mticism. Eariy in its 
carem* the New Yorker started a cdumn about the merits 
reomt buildings aiul thmi discontinued it for fear of libd suits. 
I fed sore that ur opinion that a new college building is a Mot 
on the canqius would be protected, r^ardless of its justice, 
thoi^ not, of course, an erroneous statement that the floors 
of the dasnoonu mi^ give way at any awmient. 

Kdilic oflkers and candidates fm office are at lead to . 

fair eomment. Evoybody will go this flur. 

**nu)i{Hd)lic conduct of every puUie officer and caadkbte 
for offioe is always a matter of pttUic coneem in the 

in whidi he hdds or sedcs office. Hie area of privibfed 
cwniflwd ismit oosflned to sudi emnmimity, however, . it tib 
pdffie omidiKt oi the officer is of more tiian local iideNa|t.. K 
crilidem of a pniffic officer w candMate is a means (ff dteflc* 
iaf a pofitied qratrao wlddi he is a part* or it the critiahm 

flfl 
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!<» any otha wmou affects a paUie polk^ of irideipwBff^ 
terert, tiie area of Comment may t>e extended as far as tlm 
interest is Mt. Tbtu, the conduct of a judidid nr eaEceutive 
officer who has parUdpated in or faded to prevent a gross ausj 
carriage of justice may be critidxed outside the cwitmuni^ in 
which he hdds office. | 

concern which all citisens have in the pn^ier condiwtf 
of public affairs by public officials requires that th^ have a \ 
wide freedom to discuss amrmg themselves the puUic conduct 
of thrir officers and the qualifications (ff those who seek public 
office. Those who hold such offices and those who offw them- 
sdves as candidates therefor, by so doing subject theirpuUic 
acts to hrmest criticism even though it be extravagant and 
unjustified. To make the critic’s protection depmid not only 
upcm the sincerity of his criticism but also up<m its bring such 
as a reasonable man might make would toad to inrevmit the 
puUic from knowing much essential critirism. The advantages 
grined by the freedom of discussion .... me thmrfote suf- 
firient to outwrigh the danger that the nqnitation of puUic 
offbers or candidates may suffer therriby. 

’*lheiMivfl^ofconimmit includes not rmly criticism 

manner in whkdiaceeutive officers exerrisethrir dbcre- 
tion but also criticism of the mannm* in whk^ thqr and thrir 
Stdbordinates cany out their pmely ministerial functions. So 
too, the {nivikge indudes honest critidsm of the votes, 
ipeedMB and othm pidblic acts of kgidatiye offioets. It b im* 
material whether the critirism is ^ the wtorda or conduct of 
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It is tiu^ it is a cr^^sm of an set cl tiw kgUator dene 

IB Ue riQdd eapacily as sudi.*’** 

For exmiqiie, a candidate for mayor is srid by a orinpaper 
' ' »ilMlsl«BHit of Torts, soe. WT, Gaasusiits It'*; 4. " 
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to bsv» become iotozieated aod got iato o street Tbe 

onrap^wr pronounces him unfit fm office. Even if jury 
conoders tilus ludgment unsound, the Bew^MqMr has • good 
d^ense so hmg as it wu ri^t about the drunkenness and the 
fight. Siqtpose, however, that the candidate proves thrt he 
was not really drunk but only acted that way when he was 
c(dd sober. H«re is a miastatemoit of fact, for whidi the de- 
fense of fair commmit is usdess. 

The preceding wider defense for statemoats made to pro- 
tect a ledpimit’s interest^* would oovm sudi an honest enw 
of fact, if the newspaper be entitled to that defmiae and not 
mardy to protection for fair comment on correctly presea^ 
facts. Should candidates for office be subject to more untrmnr 
mded discussion than authors and actmrsf A perraasive argu- 
ment can be made to that effect. Jurt as the housewife has a 
stnmg interest in learning about a cook befme die hires her, 
so the voters have a strong interest in learning dbout the can- 
didate befiMe thQr employ him as noayor. Just as the former 
em|d(^er is not HaUe when she mistakenly charges the cook 
snthtiidt, because she has a moral didy to warn her friend, 
so it may be urged that a newqMper should be protected 
whML it honestly sedts to enlighten the voters; that, as Gad 
Justice Buith of Kansas said,** the newap^Ma‘ is frdfilfing 
ti« "duty .... to keq> tiie pdblic admirndratiun pme 1^ 
wandags respecting the character and conduct of a canffidate 
lor d^.** Videss innooent mistalnc are pndectedt ttdrs- 
pi^pecs wffi be afraid to tdl the absolute Imltit frm frw of act 
b«^ abfe to piwve it, and BO the clectimi wffi be hdd ajllHWtt 
tin advimtege of frffi mfrnteatiim. 

Td; thhi argument Ims wmi httic ac c q d ante mitoide 

, “ ftl i w im V. J ff s si <w s s a ,1iKMms l^ 9 rn di,flg<tlW^ 
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r^ that a^idsm of eaadklates for olBSoe shcHild not lave |t 
'Wider defense than ttai conunoat. 

‘^However, logic is not necessarily law. The whde doctrine 
o^ imnninity in ddunation is based upon public policy, and 
the only vi^d objection to protecting statemoits of fact in 
rda^im to candidates for riective office rests upon such con- 
siderations. It is the conviction that such a doctrine would do 
the puUic service more hum than good. The danger tibpt 
and worthy men may be driven from politics and 
public service by allowing such latitude in attacks upon per- 
amiftl diaractor outweighs any bmiefits that might accrue to 
the puUic. Sudi license would create a dirindination for pub- 
lic life on the part of honorable men by making them fed that 
it was incompatible with wholesome sdf-respect and decmit 
reputation: it would drive men of sensibility away from its 
oiqKtrtunIties in sheer disgust, and leave public employmmit 
. to callous and self-seeking adventurers. It seems plain that 
immunity in fair comment extends the utmost iwotection to 
free commimicatiOn in matters of public interest that is com- 
patible with a prt^r ragard for personal rights.**** 

OTHEB aunr nuus (w ubbl 

The only temedy for libd riKogniaei by th0 exMng Um it m 
aeiitntfor damages truMe by a jury. — There is a very strong 
pdUcy hi American law that most of the material issues in a 
fibd adhm diould be determined by a jmy. Hus tradition 
goes back to the dghteenth-oentuiy controvwQr over the 
lespeetive funeticms of judge and jury in trills fof seditioitf 
hhdl* whm the Crown vriiAed to Umit the scope ^ the jioy 

*Itiiwi8eteitqr R «t t t twaw i t ofTort»,iae.S07. riwnmHnt a. 

*iS BiMatd law Bevinr at SM. 
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in <»d(ar to obtain ei^Ser oonvictiona. En^Mh evttiti in tins 
otmtroveraji' were eagafy fdlowed by the cdoiusts, who had 
become familiar with it in the famous Zmfercaae. Eventually 
the liberals established the wide powm thqr desired for the 
jury, by Fox’s Libel Act in En^and (1792) and state con- 
stitutions or statutes in tlus country. Although these enact- 
ments Apply in terms onity to prosecutions for writing and 
prints their emphasis on the jury is extended to civil actions 
brought by individuals. Consequently, the jury has a very 
luge control over the actual administration of the libel rules 
already outlined. It is significant that in England, wh«e jury 
trials in civil actions have been pretty much abandoned, th^ 
are still preserved for defamation suits. In short, the questmn 
whether the plaintiff’s r^utation in the sight of his noghbens 
has been injured is mainly referred to twdve of those nti^- 
bors for decision. 

This predominance of the jury in libd actions accounts, as 
will be seen, for much of the apprehension with which the 
owners of the mass media view the possibility of sudi law- 
suits. 

The American role refuting injunctiims against the dun 
tribution of libdous matter rests in part on this strong jury- 
trial policy. The victim of most other wrongs can obtain an 
injunction against their commission or continuance whmievmr 
nnmey damages would be an inadequate emnpensatbn hw the 
ham. Many Idids in newapapCTS and magarines are so serious 
that titty threatoi to reverbuate through tile community fw 
a hnty time to cmne and cause ham whkh cannot be esti- 
mated in dollars and coats. Consequently, the general pnn- 
tipie as to injunctions against httyiataUe Injuries wmdd 
hBtiandly^ude8ttriil{bris.Tlmmcmeattibeo8(mdii;gatate- 
memi ai^|«aff on tile rtieets, the vktim wo^ be 1 ^ to cut 
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its di«tiltttkn liiort by ft court; order. Yet stidi ao (wdar will be 
denied ia nwst states.^’ ' 

In the leftdii^ Amerkan case, nunre than a century ago, 
Lsnce sot^t to revenge himsdf on his former arydoyer 
Brandieth* the proprietor and vendcn* of **Brandreth*8 Vege- 1 
tftide Universal KHs,” vibo had disduurged Lance for improper I 
eonduct. So Lance adv«iised a book entitled ‘The life, | 
Comical Adventures and Amorous Intiigua of 
Benjamin Brandling, M.D.V.P.L.V.S., a distinguished pill 
vmder, written by himself; interspersed with may descrip- 
tions of sc^es of life in London and New York.** A r^lica of 
the Tdble of Contents showed that the subject of this pur- 
pOTted autobiograplqr could expect the worst. While the book 
was in the press, Brandreth sought an injunction restraining 
publication and ordering the destruction of the manuscript 
and the book. The New York court dismissed the action with- 
out bothming to read the book or hear any evidence.^* Twen- 
tirth-century courts take the same position. When the Marlin 
Fire Arms Conqwny stopped advertising its rq>eating rifles in 
a magasine called Recreation, the owner of the magarine wrote 
and published in its columns sevend letters from imaginary 
coire^ond«st8 which rejected on the Mmiin rifles. An injunc- 
tl<m was ctenied by Chief 3 ustice Alton B. Parker, again with- 
out hearing any testimoiy .** 

Oub reastm for this denid of badly needed relief is the 
absrtice id a jury in suits for an injunction. If issaes dbodd 
arise, at the trial as to the d^anuti^ nature of the ^ 
{endaiit’s atatmninita or ihrir truth or the esdstoiee of idher 

" . . I* 

^BesPoenit, Cam mt EqnMk ti/aiiut P tf bmiiie * mid Itifibriu 
h tM ed. hr Owhe {IMOD. 

» fciMdMllV. Imh^ 8 Ckige's 1^^ 

, M'iibtifo'nrv Arm (k r. mU$, VfiTSfm Totk ' 
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ddCeBMs, lluMe iMoea ^idd be decked bj a judge. gteat 

traditum wotdd be vidbted, that r^reaeDtativea ot Uhs cotn> 
ntuAity at large thotild participate in proceedinga againat 
printed matter. Sometimea thia objection mi^ be removed 
a defmnent of the injunction until a jury hadfirat dedded 
that the defendant waa liable for what he raid, althou^ in 
moat caaea the reaulting delay would put off the iigunction 
until it waa too late to do much good to the victim of the Ubd. 
Even thia acaat remedy finda very little aupport in American 
caaea: a jury in equity is unusual, and the device fails to get 
MOund the second reason against libel injunctions. 

Thia second reason is the constitutional right to freedom of 
the press. A damage action for libd comes after puldication 
and does not necessarily kill the offending mattiu. The public 
still has a chance to read what is sud. But an injunction 
would stop the periodicdi or book and deprive the public of 
this benefit. One may ask, “What is the value of letting peoi^ 
read false statements?” That is not qiute the whole story. 
In the first place, the matter in question may not be whdly 
false. Alcmg with the lies and distortions nu^r go a good deti 
of truth, which the puUic ought to read and will never read if 
the publication be prohibited. An injunctkm cannot very wdS 
duK»minate in such cases; it must root up the wheat with the 
tares. CMbvioualy there waa no truth at all m the Hariin rifie 
letters, amd the total disappearaiKw Brandreth’s life would 
do little harm, but usually an eztouivepui^ieatiottl^ a book 
or an aztk^ in a newspaper or magarine is not juA a tmaue of 
lies. Vishahse a politkfim gettiiqt the oriire issue n di[% 
pi^per ea|j(HiMd because a jm^ie fwind two or tikm ndtstale’ 
minbi in an artide whkh for the moat pMut diadoaed acted 
Xtetutesaa ib tee govwnmtet. l^ttriJbnnoaoie, we caite^ 
ad^ ^teteBM’teal tee ateni^ 
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is tibs pfadntiff and the judge call them false. If the jtid|^ 

could Bt^>ptete the whdle publication because ot his opinkm 
idMut a iew itons, he would be a sort of cmisor. One man’s 
judgment is not to be trusted to determine what people can 
read. Even if a jury were brought in, we should stiU be letting j 
a few men stc^ the reading of many mmi. and the jury mi^t I 
also go wrong in deciding that portions of the pubfication 
were false. So our law thinks it bettm* to let the defamed jdain* 
tiff his damages for what they are worth than to intrust 
a nn^e judge (m even a jury) with the power to put a sharp 
idieck on the spread of possible truth. 

The two cases already stated may well leave the impresnon 
this idealistic devotion to free speech is voiced by pretty 
bad people and should be dismissed as arrant hypocrisy. It 
must be admitted that Lance and the owner of Recreation are 
shining examples of the drum-thumping, purchasable, public- 
cheating purveyors of doctored news and thimble-rigged 
opinions whom we hate to see creeping under the shelter of the 
Bill of Bights. Yet Judge Pound warns us: 

Altlwnigli tile defendant may be the worst of men .... the rights 
of the best men are secure ody as the rights the vikst and most 
, abbment are protected.** 

Some undmatanding of the force in the reasons against 
fibd injunctions which I have described is fumiriied by the 
fiidts ol ui Ihiglish ease, which also dmiied rriief." The plain- 
tiff ate a huge insurance oompaiqr with thonsmt^ £n{^h 
poticyhiddeirs. The defendant had lat^ putdished a pam- 
^hiet on lilie msurance oompimies, oinnnia^ng on the finah- 
«id riiuaticn of the pluntiff and several otto etniipaaiea. 

;.n AwdnOwl Attenme* Co. v. KmM, taw Seports, 19 CSmaeerr AjPfeds 

n 
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Hm digged that the eiect of portknia d the pam- 

phdet and ot die emmeotu statements in it was to represent 
the {daintiff as being managed mth reckless exfaravagance mod 
unalde to fulfil its engagements; this, the plaintiff said, wu 
whdiy untrue. Was not the court right in refuting an injunc- 
tion and letting the public take the pamphlet for udiat it was 
worth? We do not know whether any of the statemaits were 
false as charged, but perhaps some of them w^ true. U the 
court had undertaken to pronounce on such questions, it 
might have erred. Perhaps the plaintiff’s busmen methods 
needed a good raking-over. No doubt, the drcidation of lies 
about life insurance conqiaiiies is dangerous, but the com- 
panies can r^ly, and the suppression of the true parts <d an 
attack on life insurance companies is even more dangerous to 
a community. Their soundness is a matter of great public con- 
cern. Think how ded the big life insurance companies woidd 
have been forty years ago if they could have got smne friend^ 
judge to enjoin a printed revelation of the shenanigans in 
which they were then indulging, on the ground that the cri& 
had made some ftise statements? 

This case is no longer law in En^and, where the courts now 
issue libti injunctions with great caution. Dis ting p i di e d au- 
thorities have urged a similar revition of the American nde 
against such injunctions.** Perhaps American ju^pes can be 
better trusted now than in 1917-40 to administcriestrietioM 
<m 1^ qieech with wisdom and moderation. Still, I an re- 
luctant to pot the power to suj^ress printed matter in the 
hands of tither a eensor <n a judge. 

At one print, however, tiw judichd reloetanoe to issue in- 
jiontumsin fibri suits has been pushed too far. OocatienaUy, a 
«miit has baoi atiuri to <»der the driendant tp print a ecttec^ 

** BsS, ag.. 4 B s s t atsnwBt of Terti. a«e. MA Goantari 4 
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tionof ftdflfNmrtoiy snsriJtUmti^ «tKt it lus zdNsed to4^ 
Miijniag tlie i^uost forluddii^ iaiafictbiu extends to af> 
fomative iajuBctioiui as irdi. Thu topic wiU beecnuude^ 
iengtk later.** It is oioiigh now to {xant <mt that tiie objec- 
tions Just considund need not apj^ toan tndwfor ootreetion 
if laopetiy framed. It does not stqppress the good with the bad, 
for it lets tvtm the bad stand. 

The meature of damaget in lihA aetiono. — ^Although the joiy 
alw^ awards a lump sum of mon^ to the victoriona iduntiff 
in a Ubd action, tiie jury is customarily instructed by the 
judge that it may consider three kinds of damages as oon- 
orivaUy caused by the publication on which the suit is based. 

1. Special damagee give the victim compensation for ah ac- 
tual pecuniary loss rraulting from the defamation, such as die* 
darge from his job.** The amount requires daborate proof, 
and an escesrive award by the jury can readily be reduced 1^ 
the trid judge or by an appdUate court. 

2. GsasraldBmagMcovertheinjurywhichthevictim’srcpu- 
tation in the community has suffered. The value of his reputa- 
tk»n bdore the Ubd and its vdue aftor it has been lowered by 
the libd axe matters which can ody be roughly estimated by 
^ jury OT anybody else. Hence the jury has a much wider 
secq^ hwe than when it assesses special damages, and a large 
verd^ tor the ddntiff will not be disturbed by judges udeas 
it be fbudy excessive. 

8. Pv^&km icmagee me sometinms inq>osed if the jury re- 
||di> the d de n d a nt as a bad actor. Siqipose, lex exanqde, 
a newspaper reports tbd a pditidaa was arrested fdr 
Jtodddsg ha ndb ags , whercM toe seal fnia^ m an- 

otoef toe same sinname. Tlie jurymen ase eoa* 

' ^-*ih*hds«r,4iMip.8. ' 
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viaoed that «iibor kfibev veiy tlui he 
up two d^tereut pmcais but hoped to rum the po&iciaia** 
dmncee at the atuui^; eieeticoi. Coneeqamtily« tibet the. jury 
haa fixed qwdal dunagee for the {daintiff ’s d^eat at the dec> 
tion and fnanal damages for his amirdied r^utation« it puts 
some more mon^ cm top of the pile so as to deter the news* 
papw from pkQring such a dirty toick a secx>Bd time. Tins 
“smart money,” as it is sometimes called, is a sort ci criminal 
pmialty in a cavil tort action. It is not limited to deCamers hut 
is sometimes exacted from other evil-minded wrcmgdoen like 
destructive treqiassers and deliberate mis^>ptopriators of au- 
tomobiles. Punitive damages me not conqpensation. Ihe poli- 
timui in n^ scyq>osed case has alreacfy bem made square for 
^ loss of his.job and his good name. Yet, whenever Uie jury 
thinks that the defendant has behaved very badly, it is al- 
lowed to give the plaintiff a windfall in order to soak the de- 
fendant as he deserves. Here again the jury has a vdde scc^ 
in fixing the amount of the damages, althou^ extreme vin- 
dictivcmess will be corrected by a court. 

Some states forind punitive dmnages (e.g., M assa chu aett8)» 
aadlaminchnedtothinkthatthisisadeuiayeralej^onuh- 
mMit should not be seramUed with con^ODsation. Hm proper 
^ipose U damage suits is to give back to plaintiffs what they 
have lost. It is b^ter to leave criminal prcxoedings in the 
hai^ cff the district attorney and not have juivate lawy^ 
atirnug iqi jinies to collect fines, of which them aittne ^wym 
itill nteeive a substaitiial tiiare. Pines oo|^ to be.paid into 
the pifidk treanuy. : 

oamhAi. wnMATas cHr-taniinanu arm lonniDCfni' 

. merita of ^ codttingkwcff Ifibdaieqe^ 

dodiieting. As typical extrconea, I i^aO preaent tike vkfwa^ 
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udde cange c4 j^ractice induding nimieroua libd suits. One has 
feequoitly ddoided a large conservative daUy. The other has 
been nuare of a free-lance la^er in libd actions, representing 
many p ja i nti ff s and defendants, althou^ he prefm being for 
the|daintiff. 

l^e defoise attorney desmbes our libel law as a museum of 
antiquities — “confused, archaic, with no relation to modem 
life.” He has seldom known a worthy libel suit. He remarks 
that counsd for plaintiff habitually quotes to the jury from 
Otiidllo: “Who steals my piurse steals trash, but he who 
filches from me my good name . . . .” without realizing who 
qioke the lines. It was lago, and, according to this lawyer: 
“lago was a typical libel plaintiff.” Therefore, this lawy^ 
frkvored several reforms (to be reviewed later), which in his 
qinnion would cut down excessive recoveries, facilitate legiti- 
mate d^enses, and discourage basdess suits. The free-lance 
lawyer was a wluddhearted optimist. He rejected every reform 
suffll^ested. He thought that the law is better left as it is; its 
rules ajj^ well suited to our conditions; it is absolute^ untrae 
that ttoe has never been an honest libd suit; not <me Ubd out 
of tea is the subject ci litigation. He has frequmtiy advised 
victims not to sue. And the dirfamed person is frequently satis- 
fied if the newspaper merdy prints a retraction. There is some 
ptiUic prejudice against Ubd iduntiffs, but, as in other trials, 
ft <Uttqqptears after the suit starts. Some actual recent cases 
desctfibed by him invdved senous injuries to the reputatkms 
df the ptointiffs who had recovered large verdicts. 

H semas posdUe that these divergent vietfs as te the good 
Isfth of the men who fating Ubd suits can be eqdained by the 
d^ihmmt eojiericiiees of these two kwycrs. Tim pemit^^ 

psseipiIMU which is free from Msisatimidism mid 
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aBXM);isi to be deceiA tod avoid nnstalm. Year in and year 
out, it presumaMy prints very few errors whidi are barmful 
enough to individuals to justify bona fide clainis for sub- 
stantial damages. 'When errors are pmnted out, it is probably 
qmck to make corrections. The optinust, on the other hand, 
has been brought into contact with a number of journals of 
various types, some of them doubtless with a low sense of re- 
spohsibility. If libel suits were discourage as much as the 
pessimistic defense lawyer desires, then journals of this sort 
would become still more reckless. 

As to the merits of the existing law, it depends on what <me 
is talking about. The outline of the main roles of libel in the 
earlier part of this book does not look to me like a museum of 
antiquities. On the contrary, those rules seem intdligent at- 
tempts to adjust confiicts between the need for an unldem- 
ished reputation and the need for frank discussion of impor- 
tant topics. A few proposals for changes will recdve attentt<m 
subsequently, but so far as the formulation of main rules gOM 
(aside from the rule allowing punitive damages which slmuld 
probably be abdUshed in states where it survives), J think 
that there is a good deal of force in the optinust*s view that the 
law had better be left as it is. Still, these main rules are not the 
whole of libel law. When one looks beyond thmr wording to 
the way they actually work in the courtroom, the strictures 
M the pessimist are not totirely undeserved. H you read the 
con{doiaeration of libel cases reviewed in a poptdar rtyle by 
Idbrris Iknst and Altoandmr lindqr in HM iTow Tm/mt 
(11^), you too may think tire whde bunntos is ’'cmiliued, 
udbak, with no rdation to modem life.*' 

At leart thre^ causes of this eonfimbn in the actual opeear 
tito' cl Uhd law deserve mmsdion: 

1. BtAtidHsirp nie$ qf the mida tides* hssl)« 

m 





mdtf Ofut&nd. wua Mwoaably aalMad^ 
trfpmted ma^ embraced is libd law baa brmighl dbmit a. 
mwiHftf tii ttuaor rules guide courts and juries ia sp* 
{dyiag the geaeral priudides as to d^enaes» bad £aitfa« aad so 
forth, to obtain qperialised situaticms. A good many of the 
oom^aints about the law of libri are really directed at these 
<wi l M|ii<iiffry rules. Th^ vary a good deal from state to state, 
so that a particular lawyer’s estimate of libri law may depeud 
ccmriderably on the situation in the state whm he practices. 

Take two examples of subsidiary rules which newspapmv 
men consider unfur: 

In some states the defense for fair r^rts of judicial pro- 
ceeding:^ does not indude the pleadings of the parties in a 
dvil Suit, e.g., the pbuntiff’s statement of his cause of action 
(am^laint), which he files conriderably ahead of the trial in 
the courtroom. Hence newspapers run oonsideraUe ride in 
tefling thdr readers what a pending lawsuit ia about. 

Again, thm: are states where the rq>etition of the same 
chazi^ against the plaintiff in a newspaper on differmt di^ 
is evida^ of bad faith, evoi though thoe be a suudUe reason 
fee the nqpetition. For example, a man is arrested on a charge 
tff crime which the newspaper prints. Some wedcs later, he is 
beoufldA to trial, and the newspaper’s account of the trial be- 
ghm with the diarge. He is acquitted and sues the newtpspw 
fiw Hbd. proving that the charge of crime was tmtnie. Al> 
thou^ eadi press rtory by itsdf is witUn ^ dclesse if fsiriy 
iis^,'ai iireiyi^was, the combinatkm ci two starks ot ^ 
rifmiMwerirtcsri crime permits the joaqr to fiaff^tte 
iM!Mdmriiah!iya&disHM9!ef6i»hbd.(hmeaaiee]^ 
iheiimmecNirt charge nsorna^ aftm moeniag Itt a fortsi^ 
say, is grving the public unnecessary uafonnatun. so that weh 
Mmmc «w wriaiiied ahera pp. M-at.' . 

n 
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pcanriitait Mpetitkm is nstoially eiq^dkaUe as a plot to in jiaie 
the arrested man. However, in the case stated, the jidshe 
needed to be tdd a second time. 

In view of the conflict between the coinrts of different states 
as to snbadiaty rules of this sort, sudi ndes se«n to raise beat 
rath» than nation-wide problons, so that I cannot si^ 
whether changes are dearable. 

S. The intangible nature qf eome o/ the ekitf ieeuee in a libd 
aeHon . — ^This is a much more serious cause for the haphasard 
appearance of the outcomes of libel suits as ctnnpared with 
maiqr other ^jrpes of litigation. 

first, connder the issue as to the amount of general dam- 
ages for injury to the jflaintiff's r^utation. In any kind of 
lawsmt whme the defendant is not dearly free from fault, the 
measure of damages becomes an important issue. At bttt, the 
task of detminining what he ought to pay offers proUmns, but 
the jury can often be fiqpfdied with olqective standards of 
measurement Take a few examples outside libd actions, fri 
breach contract for a buyer’s refusal to aoc^ goods, dam- 
ages are the contract i»iee, which is definite, mnu* the value 
of tim goods, wbch can frequently be ascertuned with rouffli 
aocuraqr. fri an automobile accident the iiquiy to (he pUda- 
^s ear can be detomiimd with the hdp df his repmr 1^; 
aBd, ,evmi ff he sustains bodily harm, the jury ean chbiitt a 
good ded of guidance from his me^csd hills and the teslhpaeiiy 
doetodi about tin duratioa and extent his ineapidiy. 
Fnr^hoRnore, in eitlmr a contract ee im aoddeiA csp^ 
tiM judge or Him veppex emnt has a fairly good 
jury’s estimate and can readily detect mistakes irfddiwaitant 
CMreetion of the verdict throuid* a new trial, etc. Now, oon- 
trnst tim difimdty <ff nseasutuig tlm loas of a man’s Mgsilatkin 

iMOauae of a fibeL The jmyfr told to decide what H was hdbm 
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tli« libd and ]u>w ffiaclt it lias berai lowered iQr the false stste« 
meat. Hiere is no mailcet price for such matters, and eiperte 
in n^utathm do not exist. Horse sense is about the only test 
availalde. The trial judge or the tipper court may have a 
feriing that the jury has gone too h^h or too low, but how 
can a judge be sure of this when he himself has no standard to 
tdl him what is the right sum to be paid? So, unless the ver- 
dmt is plainly outrageous, it will probidily be left aloite. 
Nidnrally, then, an award in one case may be fax out of line 
from the damages recovered in some other case. 

Or look at the issue of bad faith, which a plaintiff can 
present for the purpose of undermining most of the impor- 
tant ddenses already outlined. The plaintiff is surely harmed 
by the d^endmit’s words. Were these published just to do 
harm? This is a much more driicate question than whether a 
motcnist drove his car with reasonable sldlL Emotions almost 
inevitiJdy play a part in the answer which the jury gives, but 
a judge is unlikely to fed that he can say the jury’s answer is 

Wl!011g. 

S. The jurp*e predominance in libd euUe. — Hus factor is 
doady rdated to what has just been said. The intangiUe is- 
jues described must be intrusted to a jury because of a great 
hklorical tradition, and for the same reason judges are even 
mose rdudant than in ddl litigation geuenSfy to substitute 
timir own judgment for that of the jury. Consequently, the 
various teaaiHudile roles of law previood^ outiiaed tmd to 
beeoae fused into one dnqile human quettjon* **Whkh is 
worse, the idriwtiff or the defendant?” Both opthnids and 
pmdarists wiff {irdialdy ooinciMe in agreeiag with the huA two 
^ isa t eaeiB # tff the Idlowing statenwat; 

r’l^hest protection fmr the {anas lagriast ^(|l cases} is 

;%st in having an alert daff so that dclaiaBttnsy ariidfea wffl 
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not be puUiahed, uid second, tbe emi^cgnnait of ocKDa|>etc9it 
ooansd. .... WiUiuii Scott Stewert, a leading trial lanyer 
of tlw Chicago bar, (gave the] advice to lawyers ncA to titlm 
libel cases against newspapers. Ordinarily, this is pretty sound 
advice. For in a libel suit, on the jdea of 'mitigaticHi of dam* 
ages,* the defense has «i opportunity to parade befme a jury 
hearsay statements of ail kinds on the basis of which tlm au- 
thor usually daims he came to his condusions. My own &t- 
perience is that the result in a libel ease depends upon mhelksr 
ornot the jury likes the plaintiff. If thqr do, he gets a verdict, 
otherwise not.”** 

Aside from miy possible unfairness to newspapers in the 
existing opoation of libd law, which may increase the cost of 
running a paper, does this law have a ddetmous ^ect upon 
the contents of new^pers? The Commission was much more 
concerned about this question tiian dbout the merits of any 
specific legal rule. 

Timkfity was the bad effect most stressed by our in- 
formants. Thus, accorcfing to an experienced e^torial writer, 
diefear of possible libel suits tends to make a newq>ap«r timid 
in dealing with anybody who is subject to critidnn, in 
peoide, and in critidzing business deaths 'Hiis timidtty ]m>- 
motes the use of circumventing language. 

Yet libd law is only * purtial cause for timidily, in Ids 
qdnion. TaUc about a libd sidt is often used by newsp^pras as 
aneacuseforcantiousemiductwhichisreanytrtherwiseaaoti** 
imled. A dgnifieant proof the wdstenee of oth» reasons to 
tiiBad% is the press handling of the activities <rf the Ttunaaa 
Cmnndtte^ whidi readied unfsvmahie conduamiB sibpdt 
aone budnesses digaged am war eonbraets. tWe whs do 

** A. Biyi, tMMk terkm, SS Barwud X<a» Bsvinr 881 
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dailigtf IromlibdnntaJiecBiiae of Uieproteellcmf^vtttliif the 
law to tei>rats of puMie {ffoceedings ;** Olid yoC tibe aewqMpell^ 
<£u|dagred tlie same old caution . In otlter words, tbe oynpathy 

tile newspapers with the pasons th^ refrain 6*om critids* , 
iw g may he an influential factor as wdl as Ubd law. Another j 
and praisewortiliy cause for timidity is the hcmest d«ire ' 
to aToid hamung people mistakenly. The time dement u tre- 
mendously important in newqiapar operations and oonstahtiy 
inthe mincb of newspapermen. Almost everything has to go 
to press soon after it is written, or it will be stale. The margin 
is usually too «ni*n for thorough investigation d the truth of 
damaging statements, so that errors are lil^y to occur, as tile 
writers are well aware. Bather than hurt somdbody wron^, 
tiiey indine to shade things down or say nothing. This honest 
dedre not to put out hurtful errors would induce considerable 
caution among the better newspapermen even if there were 
no libd law and no bunness influences on the writing of news. 
Because of these various factors, **0 chain of cautioiui** is rdten 
devdr^ied. 

StiU greater skqitidsm about libd law as a reasem for the 
tiau£^ newi^iapws was m^rened by tibe free-lance lawyer 
alrea^ quoted. When dindvantageous effects were sug- 
leited, eqiedally in the treatment d local pditkss and bud- 
Itoas, he r^Siedthat the law dkl not makt mmsh Terence in 
what a newspaper would say. By a diange of i&ra^ig and 
leaviiif out a qtedfic name, the paper can say the aaaie tidag 
and ptofect it^ from Bbd dbsrges. It is hfrd lor <ae to see 
Itow eveiytitiag can be taken care of so neadr* i^itoflnaee* a 
iqpostes'i account of his own investigation of a tousdd^ 
SMBsdal can hardly be watered down lEbs titis. thdoas the 
tomer is prepay to inove the truth d emngr Ihtito 

"Wi ddwM is cgqdshwd dwfK, pp. n-ae. 
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lie qiiqr veiy irdl lie drtennd Iqr fear UImI sait« fecna unal; 
iMidb at aB. 

Hus lawyer also scouted tlie notion that the eoin{deaities 
of tibd law require newi^apennea to run to a lawy« bdEoie 
can safeljr publish. In his opinion, it is easy to tell wHh* 
out legal advice whether or not a particular statement is 
libelous. Counsel is helpful on^ in judging whe^icar a suit is 
Uk^y and what will be the amount of damages. 

Neverthdess, the actual operation of libdi law in the court- 
room affords some reason for caution on the part of news- 
papers. The defense of truth is difficult to prove. The dii^ 
value of setting up this defense ii to enaUe the newspaper to 
get in material supporting its original statement so as to 
negate the charge of bad faith and thus pmeuade the jury to 
give low damages. The use of all this supporting material 
often turns the trial into a “free for all.^ Much will depend 
on the emotions of the jury, which will often be divided, but 
in many states a unaninmus vmdict m iu> longer necessmy in 
dami^e smts. Ten jurors are enough. Tlus bring so, I tftink 
that thoe must be maiqr times when a new^Mper consults a 
lawyer whetiier it can saf riy publish a report <hi some local 
matter ot emundoaUe puMk impmrtanc^ where the outemne 
<rf a feee4or-all libd niit wSl be so uncertrin that tiw lawyer 
eannot predict whadi way tibe verdict will go, or put any 
moderate top limit on the danugm ten jurymen may uaapoae; 
In sutdi a the newa^^per miy naturally siiyqUera its 

uidem it be aedkms for irikmn, and the pufalki wttasifhff 
for want of aili|d)>tau»ent. 

Bow^ra, tto mauat^editor ril A]iietiopolltaii.irawa{|^^ 
iudd be had no great dlffiiap^ under New Yeah W. lt 
wucka weS ahhongh it looks bad on pqier. No newapaper tdl* 
lor hue jual cause for ocmiplaiiit. Thera aw few 

'■ m ■ ' 
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<]agr. Nein|Mq>er8 ao Itaigier settle out of court, but £ight. 
(Jiseoun^es mdts by the shyster laivyeni who brou^t 90 per. 
ffift ot ^ casss, and so does the New York rule that the 
pli^ntiff pays costs if awarded less than fifty dcdlars’ dam- 
ages. 

A second effect of libel law on the contents of newspapers 
has occurred to me as possible, although I lack evidence on 
this pdnt A long trial which occupies sevoal days is usually 
]<Sported in our press in disconnected daily instalm ents. What 
ha|^)ened yesterday becomes an isolated unit, and there is no 
effort to rdate it to events on previous days. The reader is left 
to hitch the pieces together as best he can. Tliis unsatisfactory 
dicang-up of a continuous investigation nu^ be somewhat 
caused by the fear that any addition to a stenc^phic r^rt 
of the evidence will not be protected by the defense which 
bdongs to a fair report of judicial proceedings, so that the 
nempaper might have to pay heavy damages for any remarks 
of an unfiattering nature about any party or witness in the 
ease. 

This shortcoming in the presratation of trials could. I 
think, be remedied without any statutory change in the de- 
fense (ff a fair report. If there were an innstmit public demand 
for more enhghtening accounts of American legal proceedings, 
conqHuaide to the acommts of trials in the Londtm Tme$, 
tibai some of our leading newspapers tni|^t be more coura- 
ganus in meting this ^mand, by {uefadng the vwbatim 
testinxM^ ai a givmi diy with an accurate summary of the 
{Kpe^kw coarse the trial and stgqrlying an knpartial tx- 
of the rdevance of itmns in the evidence. Sotm 
eomts might come to accept such enliglitenment of the pul&! 
in part of a hur nipmt <ff a trial and ckai)y withm the leooj^ 
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PBOHMon vBroaan in ubsl iam 

Altiioiigii such infcmnstion as the Commis^n was aUe to 
gather l^m newspapermen does not reveal any urgent de- 
mand for changes in the law of libel, there is a good deal in 
print about possible reforms, and the subject deserves some 
attention. 

A good place to start is the frequent observation that libel 
law here is much less stringent on defendants tlum it is in 
England. A good many people tdik as if changes in the Eng- 
lish Erection might be desirable. 

Is the English law different and how? Despite the diflfeulty 
of statistical comparisons in an area of nonrepetitive facts like 
libel, it iq>pear8 probable that English plaintiffs win verdicts 
more often than ours, and it is almost certain that the amounts 
awarded them run very much higher. For oample, the 
Princess Youssoupoff** might not have gotten uiywhare near 
$100,000 in a single suit in the United States. Certainly dbe 
had much less cause for the complaint than the wrestler whose 
picture was published by a New York paper in an artide on 
evdution with the caption “not fundamental^'' different from 
the ape in phynque.” Yet a New York jury gave lum only a 
quarter as much as the London jury gave the l^nncess, and 
even lus own lawyer was astonished ly the magnitude ci his 
victory.** 

. So far as lean discover, this greats English severity is not 
due to any inqrortant difference in the substantive law of 
libd. Our iaw was denved firom Eni^idh decisions. AH the 
rules deviously outlined are ap{died 1^ En^i sh ooeuts 
iM w^ ns hy our own. The onfy notewwthy <fiv«igauie is Oiat 

>8w^ esse dbova a. t. 

** Sse A 6. Hsya book review, n Barrsid Law Bevlew at AM 
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tnitii u stOl AB nbBoltde defense in En^andi iriberaas m a good 
mmty of our states (as alieadT’ mentitned) truth k tmt pfo- 
taeted if the juiy finds it vrua published for an evfl motive. 
.Observe tibat this makes the En^ish law mote favoraUe to 
(Hmidants. t. 

The point is that English juries and courts enforce tibei!' 
«aie»» libel law as ours ‘Srith a severity that is to be foundu 
nowhoe Juiymen and judges are voy seantive toj 

mjuiies to personal r^utations. A shrewd old Fitoiddenoe 
lawyer, who had traveled widely, used to r^aid this sensi- 
tiveness as an index of higher civilisation than our own. How- 
ever tibat may be, it is probably due to the fact that En g lish 
jmymen and judges live in a different intellect u al 'dimate 
&om the fiuid and migratory society of the United States. 
The TatigHatiQiAii is bom into a definite status whme he tmds 
to stick for life. What he w has at least as much importance as 
what he does in an active career. A slur on his rqnitation, if 
not challmged, may cause him to drop several rungs down the 
sodal ladder. A man moves wiUun a drde of friends and as- 
sociates and feels bound to preserve his sUmding in thdr eyes. 
Consequmitly, not to sue for libd is taken as an admission of 
truth. 

An able American has too much else to do to waste time (m 
an eapcndve libd suit. Host strangers will not read the 
tide, most of his friends will not believe it, and hk emmiita, 
who wifi bdieve it of course, were against him bdote. Aay- 
1^0;, fr is just <me more Uow in the ioa|d>-aiid-titiBl)l» of 
jH^^BS m tnuiness. Evm if his rcputatimi^is lowered for a 
;wh^ he mta malm a fresh start at his home or in smew region 
aid aeenoBgdkh eiHni|d> to overahdm old scmdais. A Hheled 

foMMa, ‘‘DuBooncy eag DsiMmtiMs VUr iBsaw sad 'IWc 
C!aannaBt,» 4S CofamUs law Bevinr lOSa, lUO (ISM). fU» wdsas Me 
laai dnntfe wwMtim d liM nau in Coatiaeatd 
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Aiamietti pttkn to vindiottte hinadf bgr tteo^ l»lu4i^ 
fohnid ibu career aad not by idriDg a lairyw to talk in a 
omirtro<Ha.** 


IhobeUy a aeeond cauae of the EngUah situation is the 
greats control whkh judges exercise over juries m aiqr sort cl 
action. For txample, judges can ei^ress thrir opinions about 
the honesty of witnesses and about the wright of the evidaioe 
on main issues; this is fwbidden in most state courts. Tlie 
English practice would permit the judge, in a libd suit, to 
guide the jury in ^pjdying the rules of law more than is pos- 
sible with us, thus making verdicts less haphasard. The judge 
mi|d^ also say something about the desirabili^ of heavy 
damages, rince he <rften comn horn a group which is sdidtons 


about reputation.** 


Is the greater severity of En^ish libel suits benefidal mr 
harmful? Tbis is a (hfficult question to answer. Riesman recog- 
nised that the British fascists made littie headway, with the 
nnearing cunpaigns against democratic and Jewish leaders, 
in contrast mth the fatal success of such campaigiu on the 
Continent. “But it is hard to say whether the compara- 
tive failure of the tactics of defamation is the ccmaequmtee of 
tibe aeveri^ of the [Britirii] law of libd, or whethmr that 
failurot and that severity, are not both facets of a geni^ 
fommim*! regard for privacy, decency, and n^utatikm.'*** 
On the other ride, Biesman reports that **libemi Brttidi pnb- 
lishen and writers briieve that the Hbel laws prevnat exposme 
oi goveraihMital and commercial sca nd als about whk^ the 


’ eSw iMswiiisn, 'HJoatnl cf Giwp 4* Criosiiis Iso Bsriew 

nrat«o(iMri. 

OTtfawnsn sDiHfst* that tlw &ribh fne m sene to bb-'. 
^ I mlsei 091 tiift l) 0 o|dbs 'ymHfig ifunii if 

t HmI emiets in suns tint sMwt sssp toAsmfUMmis^, 
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dioubi be u^onaaed Within England, the eomM^ 

qnoiee OGvering the faults and {ailwes of the nd^d^w 
has been to entrench conservative imd incompetoat leadenlaip 
and prevent essential sodal change.” Beoall the long suppres* 
mm ot Edward VUI’s matrimonial project by Britidi news* 
papers. 

Whatever the answer, the question whether the Enidieh 
libd law wmks better than ours is about as profitable as ask- 
ing whetiur a cockney accent sounds bettor than a Brooklyn 
acceat. Even if it is better, it cannot be substituted over here 
withont maldng over a sodal milieu. Similarly, our libel dtua- 
ton grows out of our mental attitudes and ways of life. For 
einm{de, until state judges can exercise more control over 
negUgoioe trials and criminal trials, it would be hopeless to 
try to give them the infiuence over libel stnts ^ritich is exer- 
cised by their British confreres. Whatever improvemmits we 
make in libel suits must grow out of our experimice. 

Indeed, it seems more likdy that England will move in our 
dbeetion. A conriderable body of <^inion among British news- 
papenuoi and lawyms conriders thdr libd law too drastic. 
Aeo<ndingly, proposed reforms have been mbodied in drafts 
as Uie basis for parliammitary action.** Some of tlmae sug- 
gested reforms appear more favoraUe to defendants ig 
the present American practice, but dbanges somewhat re- 
itodiling them have been urged in the United States. Since 
fibd piaintiSs are scattoed individods and fibd defendants 
are uiittlly found among hi^dy ori^miaed miM media, it is 
httt eui]^sriiig tiiat most of the pressure to hq^datiini on both 
ridips cd tim Atiantie is toward a milder Ubdl law. llbiiluqpi' we 

**Vbr a food oafiiu «f tfame ptapmk, sM Moo. "tUtmm sad tbs 
SaifiA law of DdMaatioa.'’ SS lUaMw Law Basiew 600 (1M6). Bessnl 
sanBMrisaathsBaipBeP!mslbiian’sbiBancitedb]rBiaanHi,4iColasB- 
to kw Bsidsw at 1110, n. Itr. 


m 



vKIbvomsi mmaaa 

AouM not be sutiwiaed if Ei^^iA law abaadcws H* wlk&ude 

fw petwKud writos hav« long beat In^ 

mfi tfing tlie “Amwicnnkation” of Bn^Uah life. Tlw carte «y«- 
tem to which Ihigluh libd law m m<we or lew rrtated hat 
mstained terrific blows from heavy taxes, two world wars, 
finally, a dednve victwy of the Labour party. K Wg 
estates and big fortunes are doomed, why not % Hbd 
verdicts? Twenty-five thousand pounds for Prii^ Yoas- 
sottp<^ would be queerer than ever, wqreraally if it is not 
taxable ^'income/* 

Next, I shall briefly sketch two broad proposals for rda^ 
tion in this country, which have some support in the En^iA 
sources just mentioned. 

First, some American and English lawyers** have urgM 
fliaf the law should in most C8«s limit recovery to “^recial 
damages.” This means that the plwntiff must prove that he 
has already suffered a pecuniary loss because of the libel ai^ 
further that he will be awarded only the money value^^ this 
actual harm. In other words, “general damages,” udnch the 
jury can now estimate for the lowering of the ffimatiff's repu- 
tation, wffl be largdy diminated. libd will thMr become modi 

the same as dander. This is exactly <w®dte to tte tendenqr 

to make widesjaead oral defamation like libd, rdndi k dwwn 

in recent radio cases.** However, general damages not 
eoniilrtdy vanidi. Thor can still be recovered if the libdous 
matter wae publidied in bad faith. 

Thi< dm^ «oems to me ahogrthar too favora^ to do- 

Thme is ccmsaeraUe force in Ae fdloiring 

tiboB irirkdi wsre rmsed against it: It is hard to prove 

damagea. And aa between the other two kinds rrf damago^ 

lO# 
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iKfioiitive^ihiai^ ^ vtates wldiili aSo«r ^bem) an non iaph 
{loitaiit than gnoaral damages, so it tmdd not hoprove ma|r 
ten much if gmeal damages be dumnatedl Furthermne, n 
juijr does not now ccmshler the three kinds of damages aeptf 
rat^. dtthough the pluntid^s lawyer budds theta up sepa- 
zatefy. Li other words, the jury can always nae up the case 
n a whde, so that an attempt to remove general mjury to 
reputatum from the jury’s conchleraticm wonid be pretty 
ai^fidal. The law as it is, the argument ran, is si^haent^ fidr 
to d^midants. If the libelous statements are true, this is a 
oocBplete d^ense unless there was bad faith; and newspapers 
can usually establish good futh even when they make per- 
sonal reflections on a candidate, for the jury may fed that 
nidi informalion is desirable. Whenever truth is imt proved 
for every item, still its substantial presence goes to reduce 
damages. The law should not be changed so as to reduce them 
rtdl further. 

The second ^posal is more persuasive. It seeks to protect 
an innocnt defendant. The law would be changed to require 
pni^ that the defmdant was somehow at fault— either he 
acted in bad faith or he was negligent This reform wouhi take 
care of sevmal types of situations whne a defendant can now 
he hdd iov imavy damages altlumi^ he did not intmd to l^id 
a firing sold; (hmezanqde has hem mentbiied already— that 
of the sadio datixm ownnr who approves an innocwit acnpt 
and, yet has to pay damages wbm t he speaker Indeipolatee 
jiwineflkHtf mrnaiks about the plamt^.** AooordiB^ 
dedithwHir'th* fad’- that t -b e pbunt ig henmitd iM TW iffl W i of t he 

is all that thare. is tfr H; tlm owner’s 
atantflitste is mdevant Tim new; presMid is to 

ae the owimr did not iatmid to deAnae iwflhoily 

rs-M.' 
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ud tiled « pn^ier aanavBt of 6«» to prevent tttch 
to be iffoteeted. Fmugdvamft aheiMbr tMkea this poeitiiMs. 
Obcerve thd this so^fested new defcDie «i& Aot help tbe eta* 
^»t amaae wbo does not innst on e script; he is canless and 
must take bis chances <m what the q^teaker says. 

Take a seocHMl esanqde of innocent libd. A nsmwptspex in 
X nceives an AP dUpatdi saying that the nuonw of Y has 
been indicted for assault with intent to loll. The X newtpaper 
uses the item in its monung u»ue, just gmng to iness. Unfor* 
tunatdy, the AP was mistakmi; the indictment was only fnr 
reddess driving. The Y masyot sues the X paper. Althou^ it 
trusted the AP and had no fair clumce to investigate court 
seemds many miles away, the paper is lialde by the wd^ ni 
authority.** Hie proposal would let the piper set up a defoiae 
of due care. The mayor could sue the AP, but not the news* 
p^iCTS which honestly rdied on the diqiatdi. A Florida court 
has permitted this defease.** 

Come to the harshest rituation of all. In the hud rituaticm 
the newspaper editor did know that the AP diqpatch harmed 
the maym thou^ npporing tiie report to be accurate. But in 
several dedsioBS the ddendamt did not atppose that whd he 
mid hurt anybody. (1) The producm <d Ratputin thin^t he 
waa di^cting the imaginaty FrinomiNdadia and act a five 
prinoem. (£) An American newqpaper printed an advertise* 
nmat of whiskey containing a tediia<mial letter from acus* 
tamer with a {dmtognqdi intoided to be of the euatmuier. 
t7ahidk%rf^P'HPc>' Btiriake the jnctme ofa tsalm^ 
narae^ wlw said tibat tins aasodathm with ad^Qr Irir 

.. w01ilsloNwPd..Cb.v.<Sihma*tIMHdBeswtw,MS(rimM((lCX 
PMbi, Wmi V, Cw u WM ha PiA fh., 17 

ma§m- 

. W|Si|||MV.fi'AisW’^lWllDiiisB«p«tsl97(lsaS). 
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i&aaoes ^ grttiag patieato. Justice Ht^mes uphc^ li«r i^i ’ 
to damages for Jibd. Tlie piq>er did Itarm her— 4hat was 
(S) A LoodoD newspaper published a photogra^ d 
a sportsman at the races with a woman, whom it described as 
his £anc6e because the sportsman had thus introduced her to 
the newiympomea. The paper had to pay libd damage to 
tiae sportsman’s wife, who said the photc^ajdi gave hor 
nd^bors the impresdon that she had been living in sin with 
an unmarried man, who was about to forsake her for the daibe 
he took to the races.^ Yet the wife was not in the picture, and 
the idiotographer did not know a wife mdsted. There was not 
the slightest intention to hurt her, but the jury decided she 
was hurt and so she was paid. No American decision has gone 
so far as this, but Holmes’s reasoning perhaps supports a 
sinular result in this country. The proposed test of reasonable 
care to guard against defamation would not necessarily bar 
recovery in these cases. Perhaps there was enough in BtupuHn 
to indicate the Princess Natieha mi^t reasonably be identi- 
fied with a surviving deniaen of the czar’s court. It was rather 
cardess fmr the American newspaper to use the wrong photo- 
grsph. There was a chance that the sportsman’s married 
status could have been eadly chedced from Who*t Who or a 
quidk tdcplume caU to some other horseJover. The point is 
that the jury was never giv^ a chance to pass on a defmise 
of due care, so we do not know what the verdict would Imve 
been if that issue had been in the cases. It is proposed to 
change tfrU and let the jury decide whether the d^endant 
was to MwBie frw the mistalm; if n(A, no rnmug^ win be paid to 
the phdriiffi. 

: « JMv. IVdiwW O».,mCi^StiaMB«ortolM(^^ 

, V. JMs Uirm Kmetpa^t, law Bsfwcts (ISMl, g Slag’s 

jfisMhin. 
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tlna^ is a good deal to be sud for tbis refonn, 1 
am not «nre that it is denrable. One trouble is tile difficoi^ ol 
fiodog the admit of the proposed itefoise of absence of fault. 
For omuifde, a newspaper owner who r^ieatedly tcUa the 
editors and reporters to take endless puns so as to make aU 
derogat <»7 articlea completdy accurate is not really to Uame 
if they disobey him and carelessly state the {daintiff was ar- 
lested, when a little investigatkm wotdd have tiiown them 
that the prisoner was somebody else with a similar name. Yet 
this innocent newspaper owner oi^t not to be let off. A care- 
ful limounne owner is not accused when hu chauffeur drives 
through a red light and injures a pedestrian. Somebody has to 
pi^ the hosiHtal bills, either the pedesbrian or the limousine 
owner, altimugh neither is at fault; and the law oonsidos it 
fairor to throw the burden on the motorist. It is one of the 
risks of owning a car. And payii^ for libels is one of the risks 
of the newspaper buuness. 

If the new^M^r owner’s innocence is irrelevant, why 
should the innocence of the reporters and ^tors be a 
fense? The ocisting law says there is no differoiGe. Of course, 
m the automobile cases there is a diffoence — somebody <h>e8 
have to be cardess, ather the ownor cht hu chauffeur. If juries 
were allowed to make motmists pay for all acddoits regard- 
less of anybody’s fault, the cost of owning antomobOes wonM 
shoot skyward hqrond the reach of the moi of moderate 
meanswhoneedcarsbadly.Btttlhaveyettoleamofaiiews- 
{Mpm* whkdi could not afford to pay fm mnoeent fibeb, whkiit 
afta iJii are not voy common. It is hard on tiie inooeent . 
neenpaper to lose some money, but it is equally hard on 
isnocdit victim a mistaken dmige of crime to ItM his 
icputathm and porhaps his job witfamit ai^ c<aq[>aiailsiai!^ 
So ^ law has always thrown the loss on the nemiMiNar- 





Jm it not eqiMlIjr fair to nudce for iibds mw of 
rides of tbe lm>«di»8iymg bosiiiess? kt u tnw tl«t 
BcA oa^kiyeoB like rqKjartws, but does die distiQiotKm resUy 
nutter in tins ecnmection? They are powerful b^M in briqgiiig 
in revmue to the station. The station owner is much better 
abb to stand the loss than the man who has been falsely oc- 
ensed to thousands of listeners. 

When the comnmnicatimis industries are getting bq^er and 
lugger, they are not in a very good moral position to obtain 
legidatkm 'sdiidh will shift the burdens of defamatkm from 
their treaniries and throw it on the isobted victims. Perh^s 
some sl^ht readjustrnmits of the law are derirabb to prevent 
sudh windfaUs as went to the Princess Youssoiqioff and the 
ifKntsman’s wife, who w^ both luclgr in bring ‘libried,” but 
a statute for thu purpose ought to be very carefully drafted. 
To establish a sweeping defense of absence of fault in libel 
actions would be unfair to many plaintiffs who deserve pro- 
terikm. 

Apart from the question of compulsory correction of errws 
(to be discussed later), no changes in tihe law Ubri are 
needed at the present time to enabb the media of communba* 
tidm to serve soriety better. Hus b not saying that libd law 
bpmfect. In many states some readjustments are vmy lik^ 
desiirible, but these can be acconqdiriied Iqr local efforts. 
PibtheraaMe. oemditions may change during tite course of 
yean atid call for modifications of the main rubs, fhenfont 
UymM fo good to orgaamfrom Hma to tmw a $rmp ef legal 

iif»p»po»0efnportingmih0opaNai»afUb4lwaii^p0rlmpa 

f0Bitmimdmgfefom*^mt(^natkmrtoii^ 

lafatea. 
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yfhea a fibd U outtageoua, it nuqr be prosecuted the 
district sttmnejr; and the defendant may be inqprisoned be- 
sides having to pay damages to his victim in a dvO acticm. 
The stodE defamation of criminal libd is "defamation whi<^ 
tends to cause a breach of the peace," but the question 
whether a given publication will have that ^eet is plainly 
speculative. Consequently, this is a pretty loose kind of crune. 
Sometimes the law has been used to suppress heterodox views. 
CV course, everything depends on getting jurymen who feel 
suffidmttly stirred tq> to convict the man. 

There are not many prosecutions fw criminal libd, and it 
seems to have no practmal effect iqwn newqwper pc^ty. Ihe 
eounsd for a large newspaper sdd that he had "not even 
bothered to know just what the law is." 



5 

GROUP LIBEL 

U NUKB the two types of libel already oamined, grOqp 
libel is not usually recognized by the law as wrongful. 
The question is whether publications which defame groups 
should be made criminal or give rise to actions for damages 
brought by members of the injured group. 

SAMPLES OF OSOUP UBEL LECBSLATIOM 

In order to make plain what I am talking about, I dhall 
set forth four samples from this side of the Atlantic. The 
most wholehearted of these statutes was adopted in 19S9 in 
New Jers^, where it was rapidly held unconstitutional. Hiis 
made guilty of a misdemeanor 

Any perscm who dull print, write, multigraph at in any manner 
iriiatevtf make or produce .... any bo(A, speech, artkde, 
stidement, dicular or pamphlet which in any way, in any part 
theieef, indtes, counsels, promotes, or advocates hatred, abuse, 
vioienoe at hostifity against any gimip or groups of persons re> 
ridi^t or bong in ^ State, by reason of race, eofor, rdifm, or 
memruf rf wtrrhip * 

ptovmmu rdated to pictures, the ^rcidation or sale of 
offending materiid, and speedies of the same dbarector in the 
presoiee two <a more persons. Owners and manafnrs of 
were ah» ptmi^idlde for knowing pennitthiig meet^ 
hfS wim this law would be vblat^ 

^ jSwr<7«NyXsiM(lSU),e. ISl (layitdb)): AMrv, Xkfgroti, Iff New 
jMyZswwportit^ 
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QUnois luM an dder «iid Uttle-uaed ststtite ptmidtisg the 
pttblk odiiUtbn any Miogtaph, [^otopUiy, ot drama 
whidi ‘^portrays de]»avity, <aiminali)y, undiasUty, or kdc of 
virtne of a dam of dtixena, of any race, color, creed <Kr re- 
ligi<m*’ and exposes such dtiaens to “contmnpt, deridon, or 
obloquy,” or is productive of breach of the peace or riots.* 
Massachusetts recently extended mminal libd to indi^ 
"false” material publidied "with intmit to malidou^ pro- 
mote hatred of any group of persons in the commonwealth 
bemuse of race, color or rdigion.”* A Manitoba law provides 
that the circulation of a libel agunst a race or creed may be 
enjoined at the suit of any member.* 

So far as I know, the Illinois and Massadiusetts statutes 
are the oh^ group libd laws now in force in the United States. 
However, the past few years have witnessed numerous eSmts 
to get nmilar laws on tlm statute-books. An example is the 
New Yoric bill to extend the criminal libd statute so as to in- 
dude libd of a groiqt as wdl as of a "corporation or associa- 
tion.” A bill in Congrem, introduced by B^resentative Dick- 
stein (d New York, has had considendde haddng. This ^ves 
the Postmaster General power to bar from the mails any 
matter dedgned or intended "to cause radal or rd^us 
hatred, lugdtry or intoleraiuie.” 

Ott^ sudi pixqMsed laws to be enacted?* 

*Ui^oii CfimibMl Code, aec. MMo. m aoMaded in UlT. See Peojfi* v. 
Sieieos, sn fflinok R^Mrte S4T (ISM). 

* ifoMsolwwaf diMotaltd IsHt, e. fit, see. SBC (eoseted in 1948). 

* UsaiiDiaSlBaiiM (tSM), e. as. 

*1!lw (attest aeeoaiU d tke kgd {wdateaw wmiundNs this 
jmi s l i Hpo, witti » haie WBBMttt ti awiteiid on the eos ie spiii i i diin situfrtiBa 
in ptowar S^nnd C«»dneidnl Sutofie, is hnnid in Anee mtidd Ilf 
Osdd'llswwm en 'IDeinaieMf sad Dettamlbian,” 4t OdtBddsXmrlfe- 
vbs^flS»l<Wi,liWtt.(lStli.lyBawdihiddMedtnlik w ^ ^ . 
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ABOmomS BOB IQBOUB UBBL tBCOSLATlOKr 
Pmdient «v&» of group vilifieation.-^A agrstematie avaUrndbe 
of falsdioods has poured forth of late yean concemii^t varunis 
groiqM, dasaes, and races. Defamation was a major weapon in 
tile rise of the Naas to power in Germany and then was em- 
{doyed in the w(»ld-wide struggle of fascism agunst danoc- 
ra<7. America has not been immune etther to the struggle 
itself or to the methods of anti'^nutic propaganda and Other 
defamatory attacks on symbolic individuals and groiQ». 
Doubtless, the defeat of fascism in the war has rendered 
these evils less acute than when the New Jersey statute was 
enacted in 1939, but everybody is aware of the continuance of 
racial and rdipous resentments which may flare up danger* 
oudy at any moment. And the instrumentalities of communi- 
cation can do much to fan the smcddering embers into flame. 
Consequmitiy , the consideration of possible remedies for these 
evils remains an important task for all thouihtful dtixens. 

The imdequaey of exUHng law. — ^It is natural for those who 
suffer from these evils and those who deplore them to think 
that the law ought to provide effective remedies ; and thqr are 
eonfrmited the fact that the eaisting law b almost in- 
capatde of punuhing OT othmwise discoura^ng the individuals 
and ^gaaiaations who are delibmatdy stirring up tadal Uhd 
idii^ous hatreds. 

Hie American criminal law does little to protect rdi^ous 
grmqps and other minorities from langimge promoting hos- 
tflily. Froseeutiotui are rare and none too likely to succeed. 
IteeaaaQde, B(4iert E. Ednmnson, publidierbf timAsierjoaft 
VigOimts mJbHnt, was indicted in New Yock City for a 
agaiaet **aS persoiu of the Jewish Hm 

KmitacriWaat liM to a maSeious pahheatidn 
*P«PSb V. SismttKs, IM N«r Yeik M l wsHsai i w ii lupatti I49 (Mil). 
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peNon** <xr tajioM penon, oorponttimi. w ttMod»- 
of pawns’* in Ids (» tiieir biudness. Tbe proseeirttoii 
fwial because uo iadividiial Jew was libdted. Jud^ James O. 
Wallace hdd that tbe statute did not covor an attack “againrt 
so. cxtoisive and indefinaUe a group or dass.” 

A further difficulty is that speeches at meetings and on the 
stxeets, ahhongh often provocative of trouble, ate not libeL 
Sometimes th^ can be prosecuted as disorder^ cumduct or 
I»eaches <d the peace, but the penalties are light and conyic- 
tion is not easy. If the q>eaker sees police at the meeting, he 
may call attmtion to their presence and start idling how “the 
Eskimos dominate America.’’ Even invective uul abuse ore 
sometinws ruled not to be defamatory, for ocamide, when a 
speaker in New York City siud: “We Christians, ef^edalh^ 
Cathdics, riiould acterminate the Jews just like ffitler did in 
Gomany, and is now doing in Poland.*’ Aftm* all, the orator 
dki not charge Jews with any bad qualities or acts. 

An actum for damages based on de&unatum oi a large inde- 
pendent grotQ) rmses additimial objectums, for nowthne is no 
<me, like the ffistrict attomqr in crinnnal cases, who has a 
definite rigid to sd the legal maddneiy in motkm. I amnd 
spcakmg ci atiecks on a ctHrpmwtkm, whidt d course can 
bring Ubd suits, or on n definite uainoorposated body'^ee a 
tiade-uaimi, which has some chances of rdief thottidi ncme too 
good. What we are mtereded in is the pKdeetkm of omor- 
^teus groups hke Cathdies, FSotestaats, Jews, Negroni, 
M gi l Baiis, etc. Sudi a group is not orgamaed so as to 
gpedflo dBcm any stanffing to ri^ceaent it as plaintilbu One 

gtoiq{> ns another. Sqppoae that « newspaper makes sons 
wnraimiiitad charge agdnat “fikshas Ncpoea’’ genaMflly. JBF 
a court were to let Mr. Adams «f Badrtn nmiatdhiL ffibd 
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action against a new^per, it would have to gnint a similar 
privilege to Mr. Johnson and Mr. Washington and every 
other colored inhabitant of Harlem. Perhaps this multiplicity 
of redress would be manageable if the purpose of a suit were 
to enjoin the group libel. After Mr. Adams, say, had got hisj 
injunction and stopped the lie, Mr. Johnson and Mr. Wash-i 
ington would have nothing to gain in paying lawyers to start 
more injunction suits. The job would be done. But that is not 
the way a libel action works. Mr. Adams cannot get the news- 
paper enjoined; our law does not allow this. Damages are the 
only relief given in civil actions for libel.^ Now, an amorphous 
group has no way to bring an action for money as a unit; and 
even if damages were allowed to be collected by Harlem 
N^roes as a class, how could they be distributed? The class 
has no single fund like a corporation or a labor union. If the 
law permitted Mr. Adams to collect damages merely because 
his race was vilified, the courts would be equally open to any 
other member of the group who cared to sue. What a field 
day! Because of a single statement, a newspaper might be 
forced to defend thousands of libel actions and have to pay 
over and over again whatever damages each successive jury 
chose to award. In the absence of any available standard for 
measuring the injury to each plaintiff, jurymen could take the 
sky as tiie limi t for damages, and appellate courts would lack 
any test for reviewing generous awards of cash. Plainly, dam- 
age actions of the ordinary sort are very much unsuited to 
handle situations where an agitator vilifies a whole grotq> 
without naming individuals. 

It oft«a happens, however, that the vilifiers attack an indi- 
vidual as a i^ymbol of the hated group to which he bd<m^. 
Hoe a libel action for damages does not present the obstades 

* See above, 1^. 88-04. 
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just mentioned; this man clearly has a standing in court. 
Still, plenty of other difficulties remun. The rules of defama- 
tion which 1 have set forth previously were designed for old- 
fashioned situations where the pUuntiff was slurred for his 
own sake. They are not adapted to stamp out a systematic 
campaign to attack a race or a creed by singling out particular 
victims. A shrewd defendant can constantly take advantage 
of settled rules of libel law. For example, if a vilifier seeks to 
hit at all Jews by publishing a pamphlet asserting that Presi- 
dent Roosevelt and his sons are Jews whose ancestor was 
named Rosenfeld, the assertion is false, but if one of the 
younger Roosevelts sues for libel, what good will it do him? 
The defendant can easily persuade a court that the statement 
is not defamatory. Indeed, a plaintiff cannot say that the 
name of “Jew” is disgraceful without admitting exactly what 
the anti-Semites contend. 

Furthermore, the traditional rules of defamation developed 
during the determination of familiar issues in a furly homo- 
geneous society. The administration of these rules becomes 
very unsatisfactory when novel controversies arise on which 
judges and juries are either emotionally swayed or uncertain 
what ought to be done in the entire situation before them. 
Libel verdicts ought to reflect public opinion, but here, as Bies- 
man says, we have instead “many levels of opinion.” He writes : 

“[In] the cases which have come up, and will come up, in 
the political struggle .... the community is likely to be 
seriously divided and feeling on either side is likely to be 
intense: whether it is ‘nigger-lover’ or ‘Jfew-lover’; ‘anti- 
Negro* or ‘anti-Semite’: ‘fascist’ or ‘Red*; ‘agitator’ or ‘anti- 
union.’ How are the courts, in cases of this character, to escape 
a morass of prejudice, happenstance, and guesswork?”* 

* 4S Cdumbia Law Beview at 1302 (1942). 
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action against a newspaper, it would have to grant a similar 
privilege to Mr. Johnson and Mr. Washington and every 
other colored inhabitant of Harlem. Perhaps this multiplicity 
of redress would be manageable if the purpose of a suit were 
to enjoin the group libel. After Mr. Adams, say, had got his 
injunction and stopped the lie, Mr. Johnson and Mr. Wash- 
ington would have nothing to gain in paying lawyers to start 
more injunction suits. The job would be done. But that is not 
the way a libel action works. Mr. Adams cannot get the news- 
paper enjoined; our law does not allow this. Damages are the 
only relief given in civil actions for libel.^ Now, an amorphous 
group has no way to bring an action for money as a unit; and 
even if damages were allowed to be collected by Harlem 
Negroes as a class, how could they be distributed? The class 
has no single fund like a corporation or a labor union. If the 
law permitted Mr. Adams to collect damages merely because 
his race was vilified, the courts would be equally open to any 
other member of the group who cared to sue. What a field 
day! Because of a single statement, a newspaper might be 
forced to defend thousands of libel actions and have to pay 
over and over again whatever damages each successive jury 
chose to award. In the absence of any available standard for 
measuring the injury to each plaintifif, jurymen could take the 
sky as the limit for damages, and appellate courts would lack 
any test for reviewing generous awards of cash. Plainly, dam- 
age actions of the ordinary sort are very much unsuited to 
handle situations where an agitator vilifies a whole group 
without naming individuals. 

It often happens, however, that the vilifiers attack an indi- 
vidual as a symbol of the hated group to which he belongs. 
Here a libel action for damages does not present the obstacles 

^ See above, pp. 88-94. 
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just mentioned; this man clearly has a standing in court. 
Still, plenty of other difficulties remain. The rules of defama- 
tion which I have set forth previously were designed for old- 
fashioned situations where the plaintiiS was slurred for his 
own sake. They are not adapted to stamp out a systematic 
campaign to attack a race or a creed by singling out particular 
victims. A shrewd defendant can constantly take advantage 
of settled rules of libel law. For example, if a vilifier seeks to 
hit at all Jews by publishing a pamphlet asserting that Presi- 
dent Roosevelt and his sons are Jews whose ancestor was 
named Rosenfeld, the assertion is false, but if one of the 
younger Roosevelts sues for libel, what good will it do him? 
The defendant can easily persuade a court that the statement 
is not defamatory. Indeed, a plaintiff cannot say that the 
name of “Jew” is disgraceful without admitting exactly what 
the anti-Semites contend. 

Furthermore, the traditional rules of defamation developed 
during the determination of familiar issues in a fairly homo- 
geneous society. The administration of these rules becomes 
very unsatisfactory when novel controversies arise on which 
judges and juries are either emotionally swayed or uncertain 
what ought to be done in the entire situation before them. 
Libel verdicts ought to reflect public opinion, but here, as Ries- 
man says, we have instead “many levels of opinion.” He writes : 

“[In] the cases which have come up, and will come up, in 
the political struggle .... the community is likely to be 
seriously divided and feeling on either side is likely to be 
intense: whether it is ‘nigger-lover* or ‘Jfew-lover*; ‘anti- 
Negro* or ‘anti-Semite*; ‘fascist* or ‘Red*; ‘agitator* or ‘anti- 
union.* How are the courts, in cases of this character, to escape 
a morass of prejudice, happenstance, and guesswork?**^ 

* 42 Columbia Law Review at 1802 (1942). 
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A libel trial becomes as turbulent as a football game, with 
the two parties forming cheering sections in the courtroom. 
In Germany this ripened into an “ideological war in the 
courts.” Partisans of anti-Semitism turned from being sued 
to suing. Hitler as plaintiff under cross-examination shouted, 
amid his followers’ cheers: “I won’t let myself be insulted any 
longer ! They are trying to stage a bit of political propaganda ! 
I won’t answer these Jewish lawyers any more!” So in this 
country Father Coughlin’s chief spokesman in Congress, Rep- 
resentative Sweeney of Ohio, brought seventy-five actions 
against Pearson and Allen, their syndicate, and the news- 
papers carrying their column, for charging Sweeney with 
opposing the appointment of a federal judge because he was 
a Jew and not bom in the United States. 

ABGXniENTS AGAINST GROUP UBBL LEGISLATION 

Since the eristing law of criminal and civil libel is plainly 
unable to cure the undoubted evils of group vilification, it is 
natural that some influential people should favor new le^la- 
tion specifically directed against these evils. TUs is the most 
obvious remedy, but it is not on that account necessarily the 
best remedy. It may even be a bad remedy, which will do 
much more harm than good. 

Group libd lam will discourage open discussion and are 
probably uneonstiiuiional. — ^Violation of constitutional free 
q>eech was one reason why the New Jers^ statute was held 
invalid. Chief Justice Brogan said: 

To denounce one’s fellows at advocate hostility to them, ot to a 
gioiq>, because their origin began in a north country at a south 
oountiy or because ot creed or color is as revolting to any fair^ 
minded man as it is absurd and unjust to the mind of athoughtful 
man; but neverthelea to make the speaker amenable to the crimi- 
nal law for his utterances they must be sudi as to create a “dear 
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and present danger that will bring about the substantive evils” 
to society .... that the state has the right to prevent. The utter- 
ances must be such as constitute a danger to the state.* 

It is significant that, when Edmonson was prosecuted for 
his anti-Semite publication, his release without trial was 
urged by the American Jewish Committee and the American 
Jewish Congress, who intervened as friends of the court. They 
condemned his conduct morally but stated their belief that 
freedom of the press and religious liberty meant that he ought 
not to be punished for expressing his opinions. The reasons 
they gave against stretching the existing New York statute 
so as to penalize group libels are just as good an argument 
against enacting a new statute to accomplish the same result. 
Judge Wallace said: 

As is so well pointed out in the briefs .... it is wiser to bear 
with this sort of scandalmongering rather than to extend the criminal 
law so that in the future it might become an instrument of oppres- 
sion. We must suffer the demagogue and the charlatan in order to 
make certain that we do not limit or restrain the honest commentator 
on public affairs. 

And when one realizes how many forms of religion might con- 
sider themselves libeled and seek legal redress, were our laws so 
extended, and w^hen we reflect on how our courts might, in such event, 
find themselves forced into the position of arbiters of religious truth, 
it is apparent that more would be lost than could be gained by 
attempting to protect the good name of a religion by an appeal to 
the criminal law. 

In short, matters which ought to be debated and discussed 
may be kept under cover by a group libel law. The honest 
writer may keep silent for fear that, if what he wants to say 
ever gets before a jury, he may have to pay a heavy fine or go 
to prison. The proposed group libel statutes come close to the 
eighteenth-century law of seditious libel, which the frames 

* State V. KlappraUt 127 New Jmey Law Reports at 403 (1941). 
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of the First Amendment detested. Under that law a seditious 
intention was defined to include an intention “to promote 
feelings of ill-will and hostility between different classes of 
His Majesty’s subjects.”^® Although this form of sedition be- 
came obsolete in England a hundred years ago, it continued 
on the Continent, sometimes into the twentieth century. A 
French law of 1822, punishing those who publicly sought to 
disturb the peace by inciting citizens to contempt or hatr^ 
against one or more classes of persons, covered mere deroga- 
tory expressions like “down with the priests” or “. . . . the 
aristocrats” or “. . . . the bakers.” A Spanish law on this 
model was applied in many cases to attacks on the Catholic 
clergy, various Catholic orders, the General Staff, and the 
magistracy, the last as late as 1929. In Germany, in 1917, 
pamphlets assailing warmongers and moneybags were held to 
be directed against capitalists as a class and punished accord- 
ingly. In Posen, twenty years before, the Poles were punished 
for poetry attacking the Germans of the district, while in 
Italy a workmen’s song fell under the ban by recounting how 
the rich steal the bread of the poor. 

This European experience shows that, unless the statutory 
reference to groups is carefully limited, unexpected kinds of 
groups may claim protection against abuse — ^lawyers, let us 
say, or professors, politicians, plumbers. Congress, and even 
those frequent victims of false charges, the very rich. 

Of course, if the statutes are confined to libels on races and 
creeds, some of the economic and social discussion just re- 
ferred to will not be affected. But if group libel statutes are 
the right way to cure group dissensions, why should we stop 
with quarrels among racial and religious groups? The com- 
munity is eqtudly imperiled by class warfare, by strikes which 
Halabioy’i laws of Engluid (fd ed., 19SS) 802; FSUS, p. 806. 
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cut off the necessities of life from great cities, by the misery of 
sharecroppers. If Jehovah’s Witnesses must never be slurred, 
why should the C.I.O. or savings banks or co-operatives or 
railroads submit to unwarranted vilification without any 
redress? Once you start group libel laws, every influential 
body of men will urge that it has an equal claim to be pro- 
tected by such legislation. And the wider the protection, the 
narrower becomes the field for unimpeded discussion of public 
affairs. 

As so often happens with sedition statutes, the people who 
will actually get punished or protected will be very different 
from the people whom the original supporters of the legisla- 
tion have in mind. 

Especially dangerous to open discussion is the proposed 
federal postal law. This would allow some intolerant official in 
the Post Office Department to stop the circulation of a maga- 
zine which questioned the foreign policy of the Vatican or dis- 
cussed Zionism or argued for the repeal of Jim Crow laws or 
southern poll taxes. Since any such article does arouse resent- 
ment among racial or religious groups, the official could read- 
ily rule that the article was unmailable because it was de- 
signed, in the words of the proposed statute, *To cause racial 
or religious hatred, bigotry or intolerance.” Such a law offers a 
tremendous latitude for interpretation. 

6rowp libel laios will work badly , — ^In the first place, they 
will lead to constant and difficult litigation. Such statutes are 
necessarily vague. This was another reason for upsetting the 
New Jersey statute punishing advocacy of “hatred, abuse, 
violence or hostility” against racial and religious groups. 
Chief Justice Brogan pointed out the indefiniteness of the 
words “hatred,” “abuse,” “hostility.” When does ill-will be- 
come hatred? When do untrue statements become abuse? 
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The statute left the jury free to decide when one of these 
emotions was aroused in the mind of a listener as a result of 
the language in question. The Chief Justice declared: 

Nothing in our criminal law can be invoked to justify so wide a 
discretion. The criminal code must be definite and informative so 
that there may be no doubt in the mind of the citizenry that the 
interdicted act or omduct is illicit.** 

Even the issues which are familiar in a civil libel suit will 
become much more uncertain in a group libel case. It is easier 
to tell the effect of a statement on an individual’s reputation 
than on the reputation of a group; and it is easier to judge 
whether the statement is true or not. What is truth in group 
libel? Any group can be defamed by dragging up obnoxious 
acts by some of its members. Suppose an attempt to stir up 
racial prejudice by a lurid but accurate description of actual 
crimes by thirty different Negroes. Every fact is true, but the 
imputation that all Negroes are responsible for these outrages 
is utterly false. Can the defendant maintain a plea of truth or 
not? Or suppose that a scurrilous anti-Semitic sheet keeps 
saying in great headlines: ‘The Jews crucified Jesus.” Does 
this violate the group libel law? 

Secondly, when such vague issues have to be decided by 
men who reflect the very dissensions in the community at 
which a group libel law is aimed, the operation of the law 
becomes a matter of emotion or chance. What Riesman says 
about ‘‘many levels of opinion” is very significant. Whether 
prosecutions will be brought will depend greatly on the group 
afiSliations of the district attorn^ and his staff. The outcome 
of a trial will dqiend greatly on what group is r^resented on 
the jury. And whichever way the verdict goea, the effect will 
be unsatisfactory. If the vilifier is convkied, the sentence will 

** State V. Ktapfntt, lf7 New Jeney Law Bcpots at 4M (IMl). 
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be too short to deter repetitions, and yet his supporters will 
hail him as a martyr. If he is acquitted, he will walk out of the 
courtroom in triumph and become more insolent than ever. 
The defeat of prosecutions by acquittals or hung juries is very 
probable unless the community is closely united; then th^ 
was no need for group libel laws in the first place. 

In short, group vilification is a problem which calls for in- 
tricate social regulation, and criminal prosecutions are clumsy 
tools for such a delicate task. 

Group libel lam will increase dissemum between groups. — k. 
prosecution under such a statute will line up ail the elements 
of the community into opposing camps. There will be a cen- 
tralization of prejudice, whereas the safeguard is in its dis- 
sipation. Thus the law raises issues instead of settling them. 
For example, the New Jersey law was applied in one town 
against Jehovah’s Witnesses for their attacks on Catholics. 
Whereas previously no Catholic issue had arisen in the com- 
munity, now the town became divided into pro-Catholics and 
anti-Catholics just because of this law. In general, the more 
you bring group prejudices into the arena of legal controversy, 
the more you raise the issues you are trying to aUay. 

Group vilification is a symptom of evils which group libel lam 
cannot reach. — Group libel laws are most urgently sought 
when society is disintegrating, and then no law will help. 
Fortunately, our society has not yet come to such a pass, but 
it is important to realize that the group vilification we now 
have is a result of the fact mentioned in chapter 1 of this book, 
that the American community is split into groiqps, with con- 
sequent feelings of ill-treatment and outbreaks of violence. 
It is futile to relieve the symptom and do nothing to cure the 
disease. So long as we have bitter underlying antagimisms 
betwemi races and creeds and economic classes, it is usdess to 
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stamp out the public expression of those antagonisms. The 
published scandal sheets and the blatant speeches in halls or 
on sidewalks are much less a reason for anxiety than the 
fact that some of our citizens are building up a large body of • 
subterranean comment which frankly sets out to irritate the I 
hate nerve. Group libel laws will not touch this interchange of \ 
poisonous remarks in conversation and letters. They will only \ 
make it worse. The less one can say publicly, the more he will , 
say in private. The very suppression of publications and meet- 
ings is made a fresh cause for hatred of the opposing group, 
which is accused of controlling the officials who do the sup- 
pressing. The idea will be quietly passed from man to man: 
‘Tf those so-and-sos won’t let us show them up in print, we’ll 
find some other way of doing them in!” Group vilification is 
superseded by group violence. 

Furthermore, some of the most damaging expressions of 
group antagonisms might not fail within a group libel statute. 
What we have is not so much direct group libel but the libeling 
of individuals who are taken as representative of their groups. 
The most vicious process is the denunciation of the individual 
typical of the group — one Catholic, one Jew. As one member 
of the Commission remarked: ’This is where the thing lives, 
and group libel laws are poppycock because they don’t get 
down to where the thing lives.” 

In order to take care of such libels on a single member of 
a group, we do not need a new law. The existing rules of civil 
libel actions are adequate if they would only work well. I have 
already shown why those rules break down because of the 
many levels of opinion in a community. That demoralizing 
factor must be reckoned with, and it will make little difference 
whether the vilifier is sued for damages under the present law 
or prosecuted under a new statute. In either case, the com- 
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munity will be at odds on the question whether he deserves to 
be severely penalized for expressing the particular opinion. 

When the situation is so demoralized, the government is 
able to do very little about mere language. It had better con- 
fine itself to its primary tasks of maintaining order and stop- 
ping violence. What we need most from the law at the present 
time is vigorous and even-handed action by the police. If 
they will put an immediate stop to the badgering of school 
children who belong to an unpopular group and physical as- 
saults upon adult members of such a group, they will have 
enough to do without being a.sked to arrest the authors of 
vituperative pamphlets. Perhaps a new civil action for com- 
pulsory correction of misstatements might also help a little. 
I shall come to that question later. But the main job of the 
law in curing the evils of group dissensions is to keep the 
peace. 

Because of such arguments as have just been set forth, the 
Commiasion on the Freedom of the Press was unanimously op- 
posed to the enactment of group libel legislation. The Commis- 
sion fully realized the seriousness of the evils of group vilifica- 
tion and the inadequacy of existing legal remedies. Therefore, 
it strongly believed that methods must be found to combat 
racial and religious and economic antagonisms. In its opinion 
such methods must be largely sought outside the law. Extra- 
legal methods are available, such as the activities of inter- 
group conciliatory organizations and continuous efforts in the 
schools. The press can give valuable help by bringing these 
antagonisms into the area of rational discussion and mutual 
adjustment. At the present time there is too much hush-hush 
about such matters in newspapers of large circulation. They 
are so anxio us not to offend any group that they behave as if 
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group antagonisms did not exist. Such timid silence is one of 
the causes of the vilification in the subsidiary press. When 
wise men refuse to mention disagreeable facts, foolish and 
stupid men will have their say more than ever. The responsible 
leaders of the press ought frankly to face the facts of group 
dissensions whenever a proper occasion demands. When the 
evil is thus frankly faced, its size will be seen to be smaller 
than is commonly supposed, and methods for reducing it still 
further can then be satisfactorily explored. The remedy for 
bad discussion is not punishment but plenty of good discus- 
sion. 
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OTHER STATEMENTS INJURIOUS 
TO INDIVIDUALS 

H itherto I have been considering defamatory statements, 
which lower the reputation of a person or groups of per* 
sons. It is also possible for an individual to be harmed by 
publications which do not accuse him of anything dii^ace- 
ful.‘ I shall review three types of nondefamatory statements. 
Two of these types are redressed by existing law, within 
rather narrow limits. The third — invasion of privacy — ^is hurt- 
ful in fact but is ignored by the law of most states; and 1 shall 
discuss whether the law ought to recognize a right to privacy. 

INJURIOUS FALSEHOOD 

An untrue statement that Tom Jones is a Republican is not 
libel because it is not defamatory; it does not bring him into 
hatredi, ridicule, or contempt. Yet it may prevent Jones from 
getting a public job under a Democratic regime. If so, he may 
perhaps recover damages from the liar. This action for in- 
jurious nondefamatory falsehoods is narrower than a libel 
action, because now it is essential for the plaintiff to prove 
both actual harm suffered and bad faith (absence of a proper 
motive for the defendant’s statement). Although a newq)q>er 

* Infringoiieiit copyrii^t u not here diMUsaed, thouf^ it n^t logict% 
be included. Ibe copyright law can moat conveniently be treat^ unto the 
“Affi^tive Activitiea of Government” m Fart II (chap. IS}, beoBwe it is 
primal^ designed to encourage puUieation and not to interfcN wHb it. 
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may occasionally have to defend an action of this sort, this 
branch of the law probably has very little effect on newspaper 
policy. 

DISPARAGEMENT OF PROPERTY j 

If a newspaper says that John Smith sells gasoline witn 
water in it, this is not necessarily libelous, for Smith may be\ 
ignorant of the defect. It would be defamatory to charge him 
with knowingly selling watered gasoline. Yet even the milder < 
charge against the quality of Smith’s merchandise may cause 
him to lose business. If so, he will perhaps be able to get dam- 
ages. This wrong runs down property and not the reputation 
of an individual. Other common examples are when one man 
falsely says that another’s title to land is defective or that a 
patent is invalid. Here the title to property is slandered. 

The scope of this liability to pay damages for disparaging 
the title or quality of property is narrower than in libel. It 
closely resembles the liability for injurious falsehood. In both 
actions the plaintiff must establish a real loss of his own and 
bad faith on the defendant’s part. Here is an illustration of the 
difference between libel and disparagement of property. (1) I 
incorrectly write that Popeye’s breakfast food contains noth- 
ing nourishing. I am not liable if I honestly believe this or if 
sales are not affected. (2) But if I incorrectly write that Pop- 
eye is knowingly selling worthless breakfast food, then I am 
liable, no matter how much I believe my statement and even 
if Popeye sells more than ever. Of course, a fall in sales or 
other proved pecuniary loss will increase 'Popeye’s damages 
for libel, but he has an action anyway because of the slur on 
his honesty. 

Now, it is often stated that newspapers are reluctant to 
give their readers information of the sort supplied by Con- 
sumers* Research and similar groups. If this be true, it is con- 
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ceivable that the soft-pedaling is somewhat caused by fear of 
actions for disparagement of property. The possibility of pay- 
ing damages for statements about the poor quality of food, 
drugs, tires, etc., if they be found false by a jury, might per- 
haps discourage a newspaper from making truthful statements 
on such matters because of the difficulty of convincing a jury 
that the disparaging matter is true. Furthermore, the law 
might also discourage responsible persons from giving con- 
sumers this desirable help through other media such as the 
subsidiary press, books, and the radio. 

It must be frankly admitted that this conjecture of mine is 
wholly uncorroborated. None of our informants thought that 
the apprehension of this sort of lawsuits affected newspaper 
policy. One editor said that fear of loss of advertising was a 
sufficiently strong motive by itself to bring about timidity in 
the criticism of products. Another editor, although repudiat- 
ing this explanation, attributed the scarcity of newspaper in- 
formation about the merits of commodities to the fact that a 
newspaper could not have confidence in the accuracy of state- 
ments on this subject. Such confidence was possible when the 
Federal Trade Commission had established the defective 
quality of particular goods; and some metropolitan journals 
do print material from this commission. Editors seem unwill- 
ing to place a similar reliance upon material from organiza- 
tions like Consumers* Research. It was also objected that the 
task of reviewing new commodities, in the way newspapers 
notice new books and plays, would be tremendous and eiq)^- 
sive and would lead to accusations of favoritism. Whatever 
the validity of these various explanations, fear of lawsuits is 
not one of them. 

Negatively, the newspapers have done much to improve 
what the consumer learns about products. They took an ac- 
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tive part in promoting the so-called “Printers* Ink Statute,” 
which punishes false advertising and is now law in more than 
half the states.* Self-regulation is also at work; the communi- 
cations industries are more sensitive than formerly about 
accepting questionable advertisements. Our concern, howl 
ever, is on the affirmative side. The advertising columns may^ 
print fewer lies, but why don’t the news columns print more 
truth? 

It still seems to me possible that the law of disparagement 
of property may have some bearing on the problem. A news- 
paper cannot review commodities with the same assurance of 
immunity for good faith which the law gives to reviews of 
books and plays. The vital distinction lies in the principle 
that the law does not protect misstatements of facts by critics, 
but only damaging opinions based on actual facts. Now, with 
books or plays, it is pretty easy for a critic to get his facts 
straight and sail right on to his judgments. With breakfast 
foods and gasoline and tires, on the contrary, the facts are 
obscure and highly controversial. A solid basis for judgments 
is lacking. When the Federal Trade Commission has made 
. findings of fact, they can be safely published because faithful 
reports of government proceedings are privileged just like the 
press reports of testimony at criminal trials. Wlien this special 
safeguard is lacking, a frank discussion of the qualities of a 
commodity would invite a lawsuit. The consumer receives 
li|Ue benefit unless given statements of fact to back up opin- 
ions, and how can a new8piq>er owner be sure that a juiy will 
not find that his paper had the facts all wrong? 

Still, since no newspaperman eipresses worries about this 
part of the law, I make no recommendations for changes. 

* See Handler, “Falae and Misleading Advertidng,” SS Yale Law Journal 
Et, SI (lf»). 
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INVASION OF PRIVACY 

Thus far this portion of my book has dealt mainly with 
false communications. Yet even true statements about the 
intimacies of a person’s life may cause him serious annoyance 
if spread abroad in print, regardless of the absence of defama- 
tory implications. The law of most states gives little relief 
against undesired publicity. Over half a century ago Louis D. 
Brandeis and an associate published a famous article, *The 
Right to Privacy,”* calling attention to “the next step which 
must be taken [by the law] for the protection of the person, 
and for securing to the individual .... the right ‘to be let 
alone.’ ” The article thus depicts the need for a legal remedy: 
“Instantaneous photographs and newspaper enterprise have 
invaded the sacred precincts of private and domestic life; and 
numerous mechanical devices threaten to make good the pre- 
diction that ‘what is whispered in the closet shall be pro- 
claimed from the house-tops.’ For years there has been a feel- 
ing that the law must afford some remedy for the unauthor- 
ized circulation of portraits of private persons ” 

About a decade later a flour company plastered the New 
York landscape with placards showing the photograph of a 
lovely girl, with the legend: “Flour of the Family.” The girl, 
who had not consented, sought an injunction and dam- 
ages, all in vain.^ The New York legislature, indignant over 
the fair girl’s wrongs, enacted the next year a statute* for the 
benefit of “any person whose name, portrait or picture is used 
within this state for advertising purposes or for the purposes 
of trade” without his previous consent in writing. The of- 

• 4 Harvard Law Review 195 (1890). 

^Roherion v. Rochuter Folding Box Co.f 171 New York Reports 598 
(1909). 

• Now New York Civil Rights Law, secs. 50, 51. 
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fender is subject to damages and an injunction and even to a 
criminal penalty, though this has never been invoked. 

To date New York is the only state with legislation on the 
subject. A few states, notably Georgia, Kentucky, and Cali- 
fornia, have adopted the Brandeis views without a statute. 
Other states, such as Rhode Island, have flatly denied a rem- 
edy. 

As a matter of decency, newspapers should undoubtedly 
have more respect than many of them do now for the desire of 
private persons to be let alone. Freedom to be ignored is im- 
portant, but I am not at all sure that it should be protected 
by law or that other states should be encouraged to copy the 
New York statute.* The law has not worked very well in New 
York. Hardly any suits under it have been brought for the 
sort of gross wrong exemplified by the “Flour of the Family” 
billboards. In the most important case, Binns, the heroic wire- 
less operator who kept sending out SOS calls when the “Re- 
public” was sinking, got an injunction against a fictional 
movie in which an actor impersonated Binns.^ In several 
cases where relief was deserved, it could have been obtained 
under the law of libel or unfair competition. The statute has 
been used to obtain relief which was not deserved. For ex- 
ample, it was applied against a street railway which paid for 
the plaintiff’s photograph and used it on placards to illustrate 
the proper way to get off a trolley car but neglected to obtam 
more than her oral consent.* In another case the defendant 
produced and was exhibiting a short motion .picture intended 
to portray life in various neighborhoods of New York City. 

* See “The Ri^t of Private Today,” 48 Harvaid Law Review 991 (1890). 

* Burnt V. Viiagrofh Co., 810 New York Rqxwta 81 (1818). 

* Almini v. Sea Beatk Ry. Co., 157 New Ywk Appellate Division Rqiorts 
980 (1918). 
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The only parts rehearsed were those of two sightseeing 
teachers and their guides, played by professional actors. All 
other action was a faithful reproduction of the activity of the 
city’s inhabitants. For about six seconds of the seventeen 
minutes required to project the film there flashed upon the 
screen a close-up of a woman engaged in her daily occupation 
of selling bread on a street on the Lower East Side. She had 
been photographed without her knowledge or consent. So she 
obtained an injunction against further exhibition of her pic- 
ture.* Nothing could show better the dangers which lurk in a 
broad statute. 

Although we need not concern ourselves with unauthorized 
pictures in advertising or with fictional movies, the case just 
described reveals the impact of the right of privacy upon 
documentary films, which the Commission on Freedom of the 
Press regards as very important. How about regular news- 
reels? In another New York case, a high-school girl had dis- 
appeared for months, and an amateur woman detective was 
photographed discovering the body in a cellar. The newsreel 
was exhibited, and stills on posters outside the theater heralded 
“The woman who succeeded where police failed — Mrs. Grace 
Humiston.’’ The detective, not having given her written con- 
sent, got an injunction in the trial court. This was eventually 
reversed on appeal. Although the statute literally applied, the 
court said that the communication of current news in either 
newspapers or motion pictures was not such a “trade” as the 
legislature had in mind. Otherwise, “the exhibition of a mo- 
tion picture of a public parade would .... subject the de- 
fendant to prosecution for crime.” A baseball or football game 

' Blummihal v. Picture Clattiee, Inc., 2SS New York Appellate Diviaion 
ReptMrts 570 (10S2), affirmed in SOI New York Reports 504 (1033), adversely 
criticised in 47 Harvard Law Review 1808. 
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could not be shown without the written consent of every 
player and every spectator whose likeness was distinguish- 
able.^® This subordination of the right of privacy to the public 
interest in news is probably sound, but the fact that four out | 
of the seven judges who participated at various stages favored 
an injunction shows that news is not inevitably exempt from 
such a statute. 

Times have changed since Brandeis wrote in 1890. Seeing 
how society dames and damsels sell their faces for cash in con- 
nection with cosmetics, cameras, and cars, one suspects that 
the right to publicity is more highly valued than any right to 
privacy. And the New York muddle hardly bears out the Jus- 
tice’s high hopes. So I recommend that respect for privacy he l^t 
to public opinion and the conscience of ovmers and editors. 

^^EumUton v. Universal Film Mfg. Co», 189 New York Appellate 
Divuion Reports 467 (1919). 
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INACCURACIES GENERALLY 

T he law does not now enforce accuracy for its own sake. 

It does sometimes determine the issue of truth in damage 
suits for libel, but only as an incident to the main purpose of 
redressing injuries suffered by individuals. The reason for 
punishing criminal libel was to keep the peace, and the law 
cared so little about truth that in the old days it could not be 
raised as a defense. So long as the publication was defamatory, 
the courts would not permit any inquiry whether it was false 
or not. Hence the misleading maxim, “The greater the truth, 
the greater the libel,” which was never sound for civil libel 
and has long been altered in criminal cases by legislation. 

Has the time come for a more drastic legal attitude toward 
disregard of truth? As mass communications are operated to- 
day, deliberate lies and irresponsible errors can do vast harm 
to society. Imagine a widely published statement that all the 
banks are about to close their doors, as they did in March, 
19SS. Nobody can sue for libel, for no particular person or 
bank is defamed. Yet the lie is much more hurtful than if it 
were made about a single bank, which could recover damages. 
The assertion that Mr. Roosevelt invited the attack on Pearl 
Harbor in order to get us into the war can be broadcast with 
impumty, because the law does not recognize libel of the dead. 
False statemmits in the press about other countries can easily 
ruin ddkate n^otiations and bring hostilities nearer, but 
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there is practically no legal consequence. Even if Stalin, let 
us say, is grossly defamed, he is unlikely to go to the trouble of 
vindicating himself by suing one of our newspapers in an 
American court. Instead, the American people as a whole willj 
pay the penalty for this exacerbation of international rela- 
tions. 

The Commission was much concerned over this problem of 
inaccuracies. We gave repeated consideration to the possibil- 
ity that the law might check the distribution of false news by 
criminal penalties just as it now punishes the false branding 
of canned goods. It was urged that citizens ought to be pro- 
tected in the right to receive their mental food unadulterated, 
that enemies of society should not be allowed to poison the 
wells of public opinion. 

In the end, however, the Commission concluded that the 
cr imin al law was not well adapted to handle this problem. 
The situation resembles that already discussed in connection 
with group libel laws. The evils are great and there are no 
existing legal remedies, but governmental interference will do 
much more harm than good. Most of the familiar arguments 
for freedom of the press apply with special force to the sug- 
gested crime of inaccuracy. The danger is particularly strong 
that officials would use the threat of prosecutions in order to 
strifle criticism of themselves and their cherished policies. 
The chief ptupose of the proposed law is to stop false state- 
ments in controversies of public importance, so that assertions 
in simh controversies which happened to di^lease persons in 
power would be most likely to be prosecuted as false. But are 
iheyfaUef The officials may say so, even the judges may say 
so, and yet the distasteful assertions may still be true. Conse- 
quently, the existence of a penalty against lying woiild add to 
the dangers of telling unwelcome truths and thus impair the 
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courage of disclosure, which is one of the great values of free- 
dom. Much news reporting and much writing of recent his- 
tory would become hazardous occupations. 

Besides endangering freedom of the press, the new remedy 
would not work well. A criminal trial would not furnish a con- 
vincing determination of the truth or falsehood of assertions 
in newspapers and radio broadcasts. The difficulties of proof 
would usually be much greater than when truth is in issue in a 
libel suit. If the defendant newspaper has charged a surgeon 
with leaving a sponge inside his patient during an appendec- 
tomy, the question whether the sponge was there or not can 
be answered with the help of the kind of evidence with which 
judges and juries are familiar. Now, visualize a criminal prose- 
cution of a newspaper for asserting that Mr. Roosevelt 
planned Pearl Harbor. The jury would be obliged to listen for 
weeks to the same sort of tangled testimony which was pro- 
duced in the recent Senate investigation of the events of 
December 7, 1941. Again, the story that the Russian govern- 
ment imprisoned sixteen Poles in violation of their safe-con- 
duct is frequently said to be a false statement by which the 
press imperiled the success of the San Francisco Conference. 
Imagine a trial in the United States of some newspaper which 
printed this story. In order to prove whether it was true or 
false, witnesses would have to be imported from eastern Eu- 
rope, language barriers must be surmounted, the intricacies of 
Soviet officialdom would be explained every which vay. 

Of course, some socially damaging statements can be dis- 
proved by objective evidence as readily as a private libel. If 
the organ of a municipal machine has reported that the city’s 
water supply is perfect, a few polluted samples from house- 
hold faucets will be unanswerable. But such plain misstate- 
ments of fact are not likdy to be prosecuted under the pro- 
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posed legislation. The falsehoods which really matter are 
those which poison relations between classes and between 
countries, and these are hard to demonstrate convincingly in 
court. Judges and juries are not promising instruments for jthe 
nice measurement of historical or economic accuracy, es\)e- 
cially when the emotions of a community are heated. Al- 
though there is a hard core of “fact” in the kind of statements 
which we are now considering, the question of what happened 
in the world of the five senses is overlaid by a multitude of 
inferences from external events. A sharp separation cannot be 
made between facts and their interpretation. Interpretations, 
however, are governed by basic presuppositions and schemes 
of value. These presuppositions may be contradictory among 
various parties and cultural groups and may, therefore, lead . 
to contradictory conclusions about the significance of facts. 
Hence interpretations which seem sound to the writer and his 
supporters will often be considered grossly unfair by those on 
the other side of the dispute. Under such circumstances the 
decision about the veracity of a statement loaded with politi- 
cal implications is very likely to depend on the jurymen’s 
previous views. At any rate, friends of the losing side will dis- 
count the verdict as biased, whether it is so or not, and will 
go on believing what they did before. The trial will not serve 
to enlighten the public. 

Questions about Pearl Harbor and the fate of the Polish 
opponents of Russia and the genuineness of the Protocols of 
the Elders of Zion are appropriate for a body of trained his- 
torians, not a judge and jury. And even scholars of distinction 
cannot be trusted to remain free from bias while political con- 
troversies are raging. For example, at the time of the annexa- 
tion of Bosnia to Austria, Friedjtmg, a distinguished Austrian 
historian, wrote a report upholding the genuiiMness of certain 
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documents which the government had produced to show the 
treasonable conduct of leading Serb ^mpathizers in the Aus- 
trian Parliament. These documents were later proved to be 
forgeries.^ Also, apart from bias, the judgment of scholars 
upon a controversy may be refused acceptance by a consider- 
able portion of the community. Witness the report of the 
Lowell Commission on Sacco and Vanzetti. When scholars 
fail to give a convincing demonstration of truth, the hurly- 
burly of a criminal trial is not likely to do the job. 

Courts now have troubles enough with political and eco- 
nomic issues whenever these happen to stray into cases involv- 
ing recognized crimes. The conviction of Sacco and Vanzetti 
for murder may have been influenced by the way their an- 
archistic views were brought out during the trial. During the 
prosecution of Abrams and other Bolshevik sympathizers in 
the last war lor vaguely suggesting strikes in munition fac- 
tories in order to stop the dispatch of American troops to 
Murmansk and Vladivostok, the trial judge was faced with 
the dilemma of either leaving the defendants’ intentions in- 
adequately explained or else permitting extensive testimony 
as to the justifiability of American intervention in Russia and 
its relation to the war with Germany.* In another Espionage 
Act case, three Socialists had published a long pamphlet about 
the war, of which one sentence said; “Our entry into it was 
determined by the certainty that if the allies do not win, 
J. F. Morgan’s loans to the allies will be repudiated, and those 
American investors who bit on his promises would be 
hooked.” This was prosecuted as a false statement intended to 
interfere with the success of the armed forces. Both the jury 
and a majority of the Supreme Court decided that the state- 

* S. B. F«y, Tk» Orifiiu of WoM War (Sd «d., ISSS), I, SM. 

* See VSUS.PP. 117-91. 
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ment was criminally false.* Fifteen years later the Nye Com- 
mittee of senators investigating munitions manufacturers 
seemed determined to show that we did enter the war to save 
the Morgan loans! Whatever the merits of the historical I 
proposition advanced by the three Socialists, it was so de- 
batable that it was outrageous to send them to prison because 
twelve jurymen disagreed with their view. 

In connection with the crimes we have now, embarrass- 
ments of the kind just described are sometimes unavoidable, 
but why multiply them many times by setting up an entirely 
new crime of inaccuracy, where truth will always be a prin- 
cipal issue and judges and juries will be constantly led into 
labyrinths of politics and economics? 

There are still more objections to a criminal remedy. One is 
the ease of evasion by printing ingenious equivocations or pro- 
ducing a false impression through omitting material facts 
without actually saying anything untrue. Another is the num- 
ber of violations which would have to be investigated. How- 
ever, it is not necessary to elaborate further in order to make 
it dear why some different remedy for inaccuracy should be 
sought. 

Something can be said for a milder legal device which 
would endeavor to correct errors without imposing any pun- 
ishment. In the next chapter, I shall consider whether such a 
device might desirably be applied to inaccuracies in general. 

^Fierce v. VnUed States, S5S Umted States Reports SSS (lOSO). See 
FSUS, pp. S8-97. 
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THE COMPULSORY CORREOTION 
OF ERRORS 

CIASSIFICATION OF POSSIBLE CX>BBECTIVE METHODS 

I N THE course of discussing various kinds of falsehoods, I 
have several times mentioned the possibility that the law 
might provide a new and better remedy for counteracting 
them, which would merely try to correct errors without im- 
posing damages or punishment upon the person responsible 
for these falsehoods. Such new methods have been chiefly 
urged in connection with libel and slander. The crude Anglo- 
Saxon notion of vindicating honor by getting cash has become 
unsatisfactory to many decent people. They want a less sordid 
and more convenient procedure, which will focus its attention 
on what most concerns them — the mistakes in the defendant’s 
statement. It would be desirable for a court to be able to do 
something tangible to reduce the injurious effect of those mis- 
takes, without having to bother about any of the hard-fought 
questions of damages which now take up so much time in a 
libel suit. The present libel action will remain for those who 
want to use it, but it ought not to be the sole remedy. 

As yet the American law of libel has done little to escape 
from the procedural limitations which arose hundreds of years 
before newspapers existed, out of the exigencies of trial by 
jury and the fact that damages were the standard mode of 
1‘edressing most wrongs. European law, on the other hand, 
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made a dean break with the past during the period of the 
French Revolution and Napoleon, and, consequently, it dis- 
played a great deal of resourcefulness in devising new remedies, 
to meet new evils which were becoming prominent in th« 
nineteenth century, induding falsehoods in the press. The\ 
French and German legislation for the correction of errors \ 
may be worth imitating as a more civilized way of dealing \ 
with private libels; and it is conceivable also that the same ' 
principle can be extended so as to combat groiq) libels and 
inaccuracies in general. Therefore, 1 shall inquire whether it 
is a good device for creating a motive toward truthfulness all 
down the line without involving the state in censorship. 

Before seeing what we can learn from this foreign experi- 
ence and from our own mild modifications of libel law, I find 
it helpful to describe and distinguish three methods for the 
correction of errors. None of these involves any damages or 
punishment because of the original publication of the mis- 
statement. 

1. The right of rejAy . — ^This remedy compds the defendant 
to publish the plaintiff’s version of the facts, with a penalty 
for failure to do so. A newspaper will thus be obliged to give 
the plaintiff the opportunity to reply to an item in the press, 
but the paper is free to present this as coming from outside. 
The paper does not have to agree with the plaintiff’s story 
but is free to persist in its original position. The effect is to 
give all readers both sides. 

2. Compulsory retraction . — The defendant is ordered to 
adopt and publish as its own a revised version of the facts. 
This method forces the defendant to accept the plaintiff’s 
story, or else be punished. Here we have true withdrawal or 
retraction. The paper admits that what it originally said is 
false or inaccurate. Sometimes a full corrected statemmit 


146 



PSEVIOITS LEGAL EXPEBIEKCE 

would be required. In other situations a mere apology would 
suffice. This remedy is obviously more drastic. 

S. Optiorud retraction . — Without forcing the newspaper to 
issue a revised version of the facts, the court may conceivably 
give it the option of doing so. As an inducement to revise its 
original statement, the newspaper may be told that it will 
then incur a lighter penalty or even avoid penalties altogether. 
This is the only method which has yet been extensively used 
in the United States. 

PREVIOUS LEGAL EXPERIENCE WITH THE 
CORRECTION OF ERRORS 

France . — When French newspapers first attained any sort 
of liberty, which was not until after the restoration of the 
Bourbons, the demands during the debates for protecting 
citizens against abuses of the power of the press caused the 
insertion of provisions for the right of reply (droit de riponse) 
in the press legislation of 1822. After considerable modifica- 
tions, the general idea was embodied in Articles 12 and 13 of 
the basic Press Code of 1881, which at last brought real free- 
dom of the press to France. These articles are still in force.’ 

Before turning to the specific provisions, I should explain 
that the French Press Code differs from our law in one re- 
spect. We throw legal liability mainly on the corporation 
which owns the newspaper. The French law throws it on an 
individual called the gfrant. Every journal must have a 
gif ant, which I shall translate as “the responsible editor.” 
His name must be registered when the paper is started, he 
signs documents required by law, his name is printed on eveiy 

’ My infonnation on the FVench kw u largely drawn from Batbier, 
Cod««zpItjtt<({»la|>rvMe(2ded., 1911), Vol.L This k cited hermnaaBarbier, 
but I have abstained from specie references, in order to avtnd footnotes, so 
far as poisdiie. 
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issue, and he is sued for damages or punished for wrongs com- 
mitted in the newspaper. 

Of the two sections of the Press Code which concern us^ 
Article 13 is the more important: 

The responsible editor shall be required to insert within three\ 
days of their reception (or in the next issue if none be published! 
within three days) the replies of every person named or designated \ 
in the journal of periodical publication under penalty of a Hne of 
50-500 francs [$10-$100 in the good old times], without prejudice 
to other penalties and damages to which the original printed item 
\C article] may give rise. This insertion shall be made in the same 
place and in the same type as the item which has called forth the 
reply. The reply shall be printed without charge when it does not 
exc^ twice the length of the item.* If the reply exceeds that 
amount, the charge for insertion shall cover only the surplus and 
shall be figured at the same rate as advertisements of legal proceed- 
ings. 

Several significant points stand out: 

a) As to substance, this is not a remedy for the correction 
of mistakes in general. Only a person named or reasonably 
indicated {nammie ou designie) by the item has the right of 
replying to it. Therefore, this remedy is surely useless to stop 
talk of the Protocols of Zion sort; and it appears not to be 
available against group libels unless the group be a corpora- 
tion or other legal entity. However, the mention of a com- 
mercial article is considered to designate its manufacturer and 
to give him the right of reply. 

b) The right of reply is not confined to libels on individuals 
or other wrongful statements. It is in no way necessary that 
the original item be injurious, defamatory, malicious, or even 
mistaken. It is enough that it names or indicates the plaintiff. 
The highest French court has repeatedly declared: *The right 

* If the article deals with several subjects, only the part which concerns the 
person who replies is the basis of measurement for the length of his reply 
(Barbier, p. 147). 
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of reply is general and absolute. He who exercises it is sole 
judge of the form, the tenor, and the utility of his rq>ly, and 
the insertion thereof cannot be refused [by the newspaper] 
except when it would be contrary to statutes or good morals, 
or to the le^ptimate interest of a third person or to the honor 
of the journalist himself.”* In short, if the person named by 
the newspaper wants to reply, that is ail there is to it. 

c) The reply can be made to opinions as well as statements 
of fact. In this respect, the French law gives a wider remedy 
than the Grerman law. 

d) We now come to procedure. If the journal refuses to pub- 
lish the reply, the person goes to a prosecuting official {le 
ministhe public), who then brings the proceeding to collect 
the penalty. Suppose that no complaint is made, but the 
official thinks that pressure for a reply would serve the public 
interest. Can the official initiate the proceedings? No. If the 
person named by the journal decides, after reflection, that it 
is wise to let the whole affair sink into oblivion, the public 
official has no power to prolong the controversy. 

The foregoing discussion shows that the French remedy 
was not meant to assert the public interest in truth but merely 
to protect the interests of individuals. On the one hand, the 
named individual may demand a reply without any showing 
of a mistake of fact or other falsehood; and his reply must be 
printed no matter how many errors it contains. On the other 
hand, if the named person remains inactive, a falsehood dam- 
aging to the public cannot be corrected by this method of 
compulsory publication of a reply. For example, if a news- 
paper exac^bates foreign relations by accusing a lordgn 
ruler of violating the pledge of safe-conduct, only that ruler 
can demand the insertion of a corrective statement or bring 

• IdiaQqMak of tlicwescq>tioiM Uter. See bdow, pp. 140-58, 158, lOS-M. 
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pressure through the courts. If he is too busy with other mat* 
ters, the newspaper can go on rq>eating the assertion without 
being forced to present the other side. In short, whatever 
Article IS does to promote the truth is incidental, indirect, 
and somewhat haphazard. 

e) Reverting to n^ distinction between retraction and re- 
ply, I find it clear that the French remedy, as its name indi- 
cates, is only reply. The journal is not forced to present the 
compulsory insertion as the correct accoimt of the facts. 
Quite the contrary. After the journal has inserted the other 
fellow’s story as the statute requires, the editor may, if he 
chooses, comment adversely on the reply. Apparently, he can 
do so in the same issue and in the same column. This gives the 
editor a considerable advantage over his victim, whose reply 
is separated by two or three days from the original reference 
to him. The editor can get in his blows much faster. Of course, 
if the editor comments on the reply, the victim can insert 
another reply to the comment three days later, for the right 
to defend persists as long as the provocation continues. Thus 
the readers get both sides, but they do not necessarily get the 
truth. We are thrown back on Milton’s remedy of deriving 
truth out of a contest. The French law is not a method of get- 
ting away from Milton. The law, as usual, can help us toward 
the truth, but cannot hand it to us on a silver platter. 

f) The apparent mmplicity of the French statute is sur- 
jmnngly decq>tive. Its twelve lines of type have given rise to 
numerous questions of interpretations, which reqmre twenty- 
four pages of discussion in Barbier’s treatise. Here are a few 
of the questions which have come before the French courts: 

Although the journal may refuse a reply ctmtaining in- 
decencies, is the editor criminally liable if he does print sudi 
a reply? Yes, for otherwise licentious journals would collude 
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with people by intentioiully naming them for the sake of 
getting obscene communications. This puts the editor between 
the devil and the deep sea. A reply comes in which may be 
indecent, but obscenity is often an arguable matter, as the 
case of Strange Fruit shows. If the editor rejects the rq)ly, the 
court may deny any indecency and penalize him for not print* 
ing it. If he does print it, the court may find it indecent and 
put him in jail for obscenity. 

Similarly, he need not insert a reply which libels a third 
person or merely hurts his feelings, but who is a third person? 
Suppose the reply reflects on another editor of the same jour- 
nal. Furthermore, although the highest French court aUows 
the journalist to refuse a reply which is contrary to his honor, 
when is this so? The vivacity of the reply can be excused by 
the vivacity of the attack. 

May the editor reject the reply because it is full of in- 
accuracies? No. And he has to print it even if it be ungram- 
matical, which must be much harder on a French editor. The 
editor can neither add nor subtract nor modify. He must 
either print the reply as it stands or find a lawful reason for 
rejecting it altogether. 

Especial difficulties are created by long book reviews and 
scientific articles. A magazine might well be staggered by the 
expense of printing an author’s reply twice as long as the 
hostile review of his book, but there is no way out. 

Probably two kinds of people aviul themselves of the 
French statute— persons who have real cause to seek justifica^ 
tion and cranks. What happens when a crank who was named 
by a journal runs to great length according to his custom and 
inrists on the publication of his formless illo(pcal answer? Of 
course, he has to pay advolising rates for the surplus, but he 
is glad to do so for tim pleasure of seeing his stuff in type, 
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especially as no journal has ever voluntarily published any of 
his outpourings. Length is no ground for rejection any more 
than bad style. Suppose his reply fills four columns and 
crowds out today’s cauterie and yesterday’s cause cSlibrei 
There does come a point when the judges will sanction the 
rejection of what hampers the functioning of the newspaper, 
but some queer stuff must have to be swallowed by the editor 
before he can persuade the court to protect him. 

Although all these difficulties of interpretation should be 
carefully considered by an American state legislature before 
the French remedy be adopted, many of them could be easily 
obviated by added statutory provisions which will be sug- 
gested later. 

An accompanying article of the French Press Code (12) 
relates to demands for correction which emanate from of- 
ficials: 

The responsible editor shall be required to insert gratuitously, 
at the head of the next issue of the journal or periodical writing, all 
the corrections {reclificatums) which shall be presented to him by a 
person exercising public authority, on the subject of his official 
acts (odes de safonctim) which have been inaccurately reported in 
the said journal or periodical writing. All these corrections shall not 
exceed twice the length of the article to which they reply. In case 
ai refusal, the responsible editor shall be punished by a fine of 
100-1,000 francs [$20-|S00 before 1914]. 

It will be observed that Article 12 does not apply to all 
press statements concerning an official, but only to those 
about some act which was performed in his public character, 
as put of his official duties. Examples would be the garbling 
of a court decree or of the latest ruling of the rationing au- 
tlumties. If, howevu, a newspaper asserts that an official has 
been spending the week end vititing a wealthy man who is 
undtt investigation hy himself, tiien he cannot take ad- 
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vantage of Article 12, because the statements concern his 
nonofiScial behavior. Like any private citizen, he must vindi* 
cate himself by inserting a reply under Article IS or by bring- 
ing a regular libel suit. 

Evidently, the remedy of rectificaiion under Article 12 
comes close to retraction because it forces the journal to pub- 
lish the corrective matter as an authentic document and not 
merely as the views of the other side, although I suppose that 
the editor is left free to comment on the rectificaHon if he still 
differs from the official position. The French remedy resembles 
what our judges accomplish through threats of contempt of 
court, when they compel a newspaper to re-write an er- 
roneous account of a judicial decision. However, the French 
practice is much broader in that it may be invoked by admin- 
istrative and executive officials as well as by judges. In view 
of the growing importance of administrative regulations for 
American life, we might well consider the French method for 
assuring their publication by the press in accurate form. 

In addition to these articles of the Press Code, there is 
another remedy, the amende honorable, for defamation which 
injures the plaintiff’s personal honor, as distinguished from 
his pocketbook. Instead of salving the wound to a man’s honor 
by heavy damages, like our law of libel, the French law at- 
tempts to satisfy him by a symbolic act in which money 
counts for little or nothing. Such reparation may be compared 
to an honest apology made in private life by a person who has 
offended the sensibilities of an associate. The theory is that 
only injuries to a man's property and purse are measurable in 
money. These can be redressed by putting money into his 
purse; but the proper atonement for attacks on his personal 
dignity consists of acts which pay respect to his dignity. This 
idea was deeply rooted in many countries which derived their 
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law from Rome. For example, in the Union of South Africa 
apologies in open court were formerly required, sometimes 
under humiliating circumstances; but now the courts would 
probably order a written apology.^ 

The remedy of a public apology was not unknown in Eng- 
land, because the ecclesiastical courts were influenced by 
canon law (the law of the Catholic church), which went back 
to Roman law. During the days when these courts still had 
power outside church matters, they dealt with slander and 
sometimes ordered honorable amends. As late as 1847 a 
Cambridge fiddler, who had said unkind things in an alehouse 
about the chastity of his rector’s wife, was sentenced by a 
famous ecclesiastical judge to be canonically corrected and 
punished by appearing in the vestry-room of the church after 
service in the presence of the dame and five or six of her 
friends, where “with audible voice’’ he was humbly to confess 
his offense in prescribed words and ask forgiveness. Unfor- 
tunately for the court of justice, the fiddler had gained the 
affection of Cambridge students by playing at their dances. 
The students thronged the church on the appointed day, in- 
terrupted the service, cheered the “penitent” slanderer when 
he entered clothed in a white sheet with a candle in his hand, 
and finally carried him off in triumph to an alehouse to drink 
confusion to the parson, so that the required apology was 
never spoken.* 

The Frendb law of honorable amends was less ambitious. 
Sometimes a small token payment of money was awarded, but 
the chief method used is to condemn the defendant found 

*De lUlien, The Bomm mi Bonum-Dvtek Lav oj Ivjurvs (1890), pp. 

m-w. 

* Witt, lAf* in ike Lav (1906), pp. 4-9. For the lue of public ^tdbgiee in 
Coloi^ Mewnrhuaette aee Reeorde of the Stfffolk Comiy Court, lff71-1680 
(Cfrfonisl Society of MenachiwetU, 1988), I, facxsv. 
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guilty of libel to publish the text of the judgment in a specified 
place at his own expense. A French writer observes; “In the 
case of defamation .... the publicity of the judgment of con- 
demnation will be often the most natural, as well as the most 
efficacious of indemnities.’’^ When a newspaper is found guilty 
of libel, the judgment would doubtless be ordered published in 
that newspaper. Moreover, as 1 understand the French 
writers, this journal might also be required to pay for the 
insertion of its defeat in other newspapers as well. Imagine the 
effect on the Chicago Tribune of being obliged to pay the 
Chicago Sun to print a formal condemnation of the Tribune 
for libel. 

Sometimes a defamed Frenchman will turn aside from the 
ordinary courts and seek justification before a jury of honor, 
which is apparently selected by the parties to the dispute or 
their friends. This device probably arose out of old dueling 
practices. An apology in the presence of the friends of the con- 
testants served as a substitute for a duel.^ 

Interesting as these various methods of honorable amends 
are, none of them seems worth adoption in this country. 
Juries of honor would probably not work well in our law.® 
There is a little more to be said in favor of the compulsory 
publication of adverse libel judgments. The remedy would be 
easy to administer, and it would break the silence in the press 
which now often surrounds libel actions against newspapers. 

* Garraud, Droit phud Jrai^aiB (1914), Vol. II, sec. 660. See also Carpen- 
tier, Riperioire g$niral alphabiiique du droit frangais (1B87), sub **Affiche,” 
pars. 851 ff. 

^See Riesmaii, 42 Columbia Law Review at 1111 (1942); and the item 
in the New York Times, December 28, 1928 (p. 2, col. 5), telling how a 
jury of honor was used instead of a duel to settle a quarrel between Herriot 
and a newspaper publisher. 

•Pritt, “Freedom of Discussion and the Law of libel,*’ 6 Political 
Quartedy 178 at 188 (1985). 
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But would it really do much good? This humiliating action by 
the defendant newspaper might not have the desired effect of 
arousing widespread condemnation of its disregard of truth. 
Instead people might think it was like hitting a man when he I 
was down. Furthermore, the public would learn little about \ 
the truthfulness of the original newspaper article by reading 
the published verdict in the ensuing libel suit. They would 
merely find out that the plaintiff had won so many dollars. 
Since the issues of falsity and fault are always tangled up to- 
gether in a libel action for damages, there would be no means 
of knowing which issue mainly influenced the outcome. A 
libel verdict never reviews the basic facts in detail or declares 
what particular statements in the article were inaccurate. No 
doubt, it would be enlightening to the public if a court were 
willing to go to the trouble of writing out such a lengthy 
report and ordering it printed. Some plaintiffs might then be 
glad to abandon any claims for damages in order to get judi- 
cial vindication of their good names. The trouble is that this 
is a job for the Recording Angel and not for judges. Courts are 
very busy places. The judges who sit in private litigation have 
all they can do in handling cases where a decision one way or 
the other will have disagreeable consequences to somebody, 
by obliging him to give up money or property. Th^ act under 
a very grave sense of responsibility, which is entirely different 
from the historian’s responsibility to determine truth as to 
past happenings. Therefore, the only judgments which an in- 
accurate newspaper would be ordered to publish by way of 
amende honorable would be the old-fashioned awards of dam- 
ages, and such a practice does not offer enough advantages to 
offset its novelty and bother. 

The foregoing consideration of the French law shows that 
the ri^t of private reply (Article 13 of the Press Code) offers 


156 



PREVIOTTS LEQAL BXPEBIENCB 


Ute best model for American imitation. Nevertheless, we must 
not expect too much of that remedy. In very bad situations 
where bitter group strife displays itself in constant falsehoods, 
the droU de rtponte breaks down as much as more conventional 
remedies. In France before the war, when Fascists, Commu- 
nists, and unlucky moderates were getting bespattered in the 
press, every libel suit for damages became a courtroom circus. 
Juries could easily be swayed by irrelevant appeals, and jurors 
were often afraid of being attacked in the defendant’s journal. 
French juries, like ours, did not take very seriously charges 
against politicians of any stripe and were particularly hostile 
to suits by politicians in power. And, as Riesman shows,* the 
droit de rSponte became just as farcical : 

“It might have been thought that this device would miti- 
gate whatever evils lay in the system of libel trials by jury. 
For litigation inevitably puts the plaintiff in the light of a 
golddigger or of a vindictive person, while the defeated de- 
fendant can claim the role of martyr. Resort to the right of 
reply, on the other hand, refutes any imputation of commer- 
cial or punitive motives. And the reply puts the dispute before 
the public while it is hot, rather than permitting a limited 
post mortem before a judge and jury. Moreover, the plan 
seems sensible not only because it facilitates an ‘instant reply* 
to propaganda and thus prevents monopolization of com- 
munication, but also because the possibility of a reply is an 
effective deterrent to a newspaper which cares at all about its 
reputation for veracity. Nevertheless, French lawyers gen- 
erally termed the droU de rSponse illusory. The right was lim- 
ited to ‘persons,* and therefore one newspaper could not make 
use of it when libeled by another newspaper — ^an important 
omission in view of the large proportion of these political 

* Cdumbia Law Bcview at 1114-18. 
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suits which, in all the countries examined, were fought out 
between newspapers and their editors as representatives of the 
<q>posing social forces. Nor could a member of a group make! 
use of the droit de rSponse unless he had been expressljr desig-l 
nated in the offending article. The courts refused to extend 
the right to pamphlets and to the radio. In the radio case the 
French court reasoned that radio addresses are variously re- 
ported and that it would be hard to discover who had spoken 
the offending words. Other legal limitations of the droit de 
riporue led to frequent litigation by those seeking to enforce 
the right against newspapers which had refused to permit a 
reply.” 

The specific cases described by Riesman show how plain- 
tiffs took advantage of the law by submitting replies which 
abused the newspaper editors and their political associates. 
The courts were constantly considering whether phrases like 
“abominable lie” were excused by the vituperative style of the 
original article. Thus libels spawned libels, and the time of the 
Frmch courts was occupied by studies in comparative mud- 
riinging. 

Germany . — ^The right to correct {Beriehtigung) given by 
section 11 of the Press Law of 1874 is really not retraction but 
right of r^ly, as in the French law from which the Germans 
derived their remedy. It corresponds to the French statute 
except for these differences: (a) There is no right to reply to 
opinions but only to statements of fact, ijb) The Grerman 
statute emlnaces both public authorities and private persons, 
thus telescoping the remedies covered by Articles 12 and 18 
in the French Code, (e) In the German law it seems enouf^ 
that the person is affected (betheiligten) by the oriipnal artide, 
whereas in the French law he must be named or indicated ; this 
may give a wider relief to a member of a defamed group. 
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(jd) The reply must be printed in the next issue after the re- 
quest, whereas the French law allows a leeway of three days, 
(s) The reply ceases to be free of charge after it exceeds the 
length of the original item, whereas in France it can run twice 
the length gratuitously. 

I have not investigated the judicial interpretation of the 
German statute. It is clear that the newspaper can say in a 
note to the reply that it maintains its previous position and 
gives its reasons; but if it adds new facts, it can be forced to 
insert a second reply. 

The remedy of honorable amends by enforcing publication 
of the judgment also exists in Germany 

In the stormy period before Hitler became chancellor, these 
German remedies proved as unsuccessful as the French reme- 
dies during a comparable crisis. Riesman says: 

“Restrictive judicial interpretation hampered the effective- 
ness of this intelligent method [Berichtigung] of dealing with 
the problem. The courts held that the civil courts were not 
available to assist a person seeking rectification; he could not 
recover damages, unless he could show actual loss, as a result 
of the refusal to publish his reply. And criminal proceedings 
were inadequate, not only because the responsible editor 
would usually turn out to possess parliamentary immunity, 
but also because the maximum fine was 150 marks. 

“The provisions for publication of a judgment against the 
defendant in a libel case are analogous to the right of correc- 
tion in their objectives. They require the defendant, if the 
person defamed so requests, to publish the decision in the 
litigation at his own expense. The statute, however, did not 
clearly define the method by which this was to be done, leav- ' 

‘*See Schuster, PrineiplM of Qeman Cwil Law (1907), sec. 988; Bies- 
msn, op. dt., below, n. 11. 
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ing enforcement of details to the courts. As a consequence, the 
publication which was required during the Weimar period was 
generally cursory, and was unsufficient to counterbalance thej 
defamatory article and the usual comment on the case it- 
self.”« 

The following account by Goebbels of the fruitlessness of 
legal efforts to combat “Jewish” defamation was, Riesman 
thinks, actually a description of the ingenuities of Nazi news- 
papers in rendering the right of reply unworkable: 

“In some Berlin paper such a lie appears and makes then 
its rounds in hundreds of dependent provincial papers. Each 
provincial paper adds its own commentary, and once one 

starts with ‘rectifying’ one never reaches the end As 

soon as one false story has been rectified, another one is pub- 
lished Such a suit lasts then generally half a year and 

longer. In the meantime the public has forgotten the subject 
of the case; the Jewish pen scoundrel simply says before the 
court that he was the victim of an error, and usually gets 
away with a fine of 50 to 70 marks, a sum which is readily 
reimbursed to him by the publishers [From] the news- 

paper .... report on the case .... the ignorant reader must 
gather that the Jewish liar is definitely right, since there must 
be some truth in the defamation as can be also clearly seen 
from the lenient penalty.” 

When a country is on the verge of a civil war, libel laws will 
do no good. Unless the antagonisms can be lessened by drastic 
economic and social reforms, it is time to call out the troops. 

England and the United States . — The common-law countries 
have thus far dedt characteristically with the problem of re- 
ply and retraction. Instead of conferring on a court the power 
to issue an aflSrmative order for compulsory insertion, as the 

u Cohimbw Law Beview at 1110-11 (104C). 
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French and German laws did, English and American statutes 
merely took the existing jury action for damages and reshaped 
it slightly. The journal’s conduct in retracting or refusing to 
do so was made a factor affecting the amount of the damages 
which a jury might properly award. The practical effect of 
this device of optional retraction was to increase somewhat 
the control which is exercised over the size of verdicts by the 
judges who try libel cases or hear them on appeal. 

The English legislation goes back to Lord Campbell’s Libel 
Act of 1843, which allowed a newspaper to plead in reduction 
of damages that it had published a full apology for its mis- 
statements. Two years later Parliament required the plea to 
be accompanied by a payment of money into court by way of 
amends. The defense was so hedged around with brndensome 
conditions that it did not work well. A leading English writer 
declared in 1908 that it “is now quite useless, and worse than 
useless,’’ although a defendant as late as 1904 was “foolish 
enough to resort to its provisions.’’*^ The newspaper loses all 
the money it paid into court, even if it wins the case. On the 
other hand, if the jury learns the amount paid into court, as is 
likely, this knowledge may prejudice the jury against the 
new^per. The jury may think: “The editor admits fault and 
then offers a pittance; we’ll show that fellow what real money 
is.’’ 

Probably these English statutes of the 1840’s influenced 
American legislation. The idea of paying money into court had 
no attractions for American newspapers and completely dis- 
appeared in mid-Atlantic, but the device of connecting retrac- 
tion with the award of damages for libel has been widdy 
copied in this country. The following twenty states now have 

** Bower, Code of the Lme of Actionable D^anudion (1008), p. 0S8. For ful- 
ler treatment aee Odgere on iibd and Slander (5th ed., 1011), poMtm. 
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statutes giving the optional remedy: Alabama, California, 
Connecticut, Florida, Georgia, Indiana, Iowa, Kentiicky. 
Maine, Massachusetts, Michigan, Minnesota, New Jersey], 
North Carolina, North Dakota, Ohio, Utah, Virginia, West 
Virginia, and Wisconsin.^* In addition, Kansas formerly had\ 
such a statute, which was declared unconstitutional.** Nevadal 
has a very different statute on the French model, to be quoted \ 
later.'* 

The American statutes are not the result of a single legisla- 
tive wave. Chronologically, they appear to fall into three main 

AUtboma Code (1940), Title 7, secs. 913-16; Califomia Civil Code 
(Peering, 1041), sec. 48a; ConneeHeut General Siaiutee (1930), sec. 5668; 
Fhrida StaUdes (1941), sec. 770.09; Georgia Code Annotated (Park ei al., 
Supplement, 1945), sec. 105-713; Indiana Annotated Siaittlee (Bums, 1933), 
sec. 2-1043; lotva Code (Faville, 1946), secs. 659.2-659.4; Kentucky Revised 
Siaiutee (Cullen, 1944), sec. 411.050; Maine Revised Statutes (1944), c. 100, 
sec. 48; Massachusetts Annotated Laws (Supplement, 1945), c. 231, sec. 93; 
Michigan Statutes Annotated (Henderson, 1938), sec. 27.1373, supeTseding 
Michigan Laws (1885), No. 233, p. 353; Minnesota Statutes (Henderson, 
1945), sec. 548.06, superseding Minnesota Laws (1887), c. 191; New Jersey 
Statutes Annotated (1939), sec. 2:59-2; North Carolina General Statutes 
(Michie et at,, 1943), secs. 99-1-99-3; North Dakota Revised Code (1943), 
sec. 14*0208; Ohio General Code Annotated (Page, 1938), sec. 11343; Utah 
Code Annotated (1943), sec. 62-2-1; Virginia Code (Michie ei at,, 1942), 
secs. 6240, 6240(a); West Virginia Code (Michie et at., 1943), sec. 5725; 
Wisconsin Laws 1945, c. 262, Wisconsin Statutes (Brossard, 1945), sec. 
331.05, siqierseding Wisconsin SiattUes (Brossard, 1941, sec. 331.05. 

For discussion oi these statutes see Arthur and Crosman, The Law of 
Newspapers (2d ed., 1940), pp. 240-48 (Appendix C collects statutes); 
Morris, ‘inadvertent Newspaper Libel and Retraction,** 32 Illinois Law 
Review 86, 41-45 (1937) (excellent); Rothenberg; “Damages for Libel in 
the United States and on the European Continent,** 24 Journal cl Com- 
parative Legislation and International Law (3d ser.) 6 (1942) (incomplete 
•urvey); Waybrigfat, “Defamation by Newspaper and Radio: Axe the Flo^a 
Statutes Constitutiona]?*’ 14 Florida Law Journal 161 (1940) (examines 
cases in several states); Legulatum, 48 Harvard Law Review 126 (1929); 
Notes, 85 Harvard Law Review 867 (1922); 18 American Law Reports 794, 
799 (1921). 

Kansas General Statutes (1901), secs. 8920, 8921. 

^ Nevada CampUed Lows (Hillyer, 1929), sec. 10506. See below, p. 171. 
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periods. Before the Civil War, Alabama and Virginia passed 
simple statutes under the influence of the British Libel Act of 
1843. Most of the legislation was adopted between 1885 and 
1910, presumably because of the great growth of commercial 
journalism at this time. Since 1930 a few more states have 
dealt with the matter, for example, California, Florida, and 
Georgia. It is significant that no such statutes exist in several 
states having great metropolitan newspapers, e.g., Illinois, 
Missouri, New York, and Pennsylvania. 

Although these statutes vary a great deal in phraseology, 
they tend to fall into two groups, depending on the extent to 
which the plaintiff’s damages are cut down by the publication 
of a satisfactory retraction or by his failure to seek a retrac- 
tion before going to court. I call these the “mild” statutes and 
the “drastic” statutes. In order to understand the distinction, 
the reader must recall what was said during the discussion of 
libel about three kinds of damages being recoverable at com- 
mon law: (1) special damages^ for an actual pecuniary loss like 
getting discharged; (2) general damages, for injury to reputa- 
tion; and (3) punitwe damages, which give the plmntiff more 
than he has lost in order to punish a bad defendant. 

The mild type of statute uses the remedy of retraction to 
cut off only punitive damages, leaving the victim free to re- 
cover general damages and special damages. The drastic type 
cuts off general damages as well, leaving the victim with 
nothing but his retraction and whatever special damages he 
is able to prove by objective evidence. 

The mild type is mu<^ the commoner. It is exemplified by 
the Kentucky statute, which was enacted in 1910: 

In any dvil action tat libel, charging the publication at aa ts- 
rcmeous statmoit alleged to be libelous, it shall be rdeiwt and 
c(Hnpetent evidence tax either party to prove tl^ the plaintiff re- 
quested retraction or omitted to request retraction. 

16 S 
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The defendant may allege and give proof that the matter al- 
leged to have been published and to be libelous was published 
without malice, and that the defendant in the next regular issue cp 
the newspaper or publication, after receiving demand in writing or 
within seven days if no such demand was made, did correct and re\ 
tract the statement, or in the next regular issue of the newspaper 
or publication did publish a sufficient correction, retraction or\ 
explanation as conspicuously and publicly as that in which the \ 
alleged libelous statement was published, in the same type and in 
the same place in at least two successive issues of the same periodi- 
cal publication, accompanied by editorials in which the allegedly 
libelous statement was specifically repudiated. 

Upon proof of such facts, the plaintiff shall not be entitled to 
punitive damages, and the defendant shall be liable only to pay 
actual damages. The defendant may plead the publication of the 
correction, retraction or explanation in mitigation of damages.^^ 

The phrase ''actual damages,*’ used in this and several 
other statutes to show what retraction does not cut down, is 
judicially construed to include both special and general dam- 
ages. Thus interpreted, the mild statutes do little more than 
declare the common law. Without any legislation at all, the 
publication of an honest retraction would be a strong evidence 
of good faith negativing the right to punitive damages and 
even reducing general damages if the jury so desired ; and, con- 
versely, the refusal to retract on request would lay the journal 
open to pay "smart money. 

Some statutes add a provision that the plaintiff "in any 
libel action” must, before starting suit, serve a written notice 
on the newspaper publisher specifying the statements which 
are considered defamatory. This notice is in effect a request 
for retraction, which gives the journal an opportunity to cor- 
rect the libd and thus avoid punitive damages. But suppose 

Kentucky RevUed Statutes (Cullen, 1944), sec. 411.050; Reid v. Nichols 
166 Kentucky Reports 493 (1915); Note, 39 Kentucky Law Journal 344 at 
351-59 (1944y The requirement of editorials is unusual. 

See Note, 13 American Law Reports Annotated 794 (1991). 
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that the plaintiff never files any notice. Although the statute 
seems to say that this failure bars aU damages, the courts have 
usually emasculated the act by holding that the plaintiff can 
still recover general and special damages. In short, the con- 
duct of both parties with respect to retraction has no effect 
except upon punitive damages. Whether or not the plaintiff 
requests retraction, and whether or not the journal publishes 
a proper retraction, a person who thinks himself libeled can go 
ahead and collect, not only special damages, but also what- 
ever compensation the jury chooses to award for his smirched 
reputation. 

The best writer on this subject. Professor Clarence Morris 
of Texas Law School, says of these “mangled statutes” that 
“the sum total of significant changes in the measure of dam- 
ages when inadvertent libel has been retracted is zero.”^^ 
They seem especially ineffective in states like Massachusetts, 
where punitive damages are always forbidden, even without a 
retraction. On the other hand, some Kentucky newspapermen 
say that their statute has helped bring about a practice of 
ready retraction whenever an error is pointed out. Also, 
though these mild statutes do not actually alter the common- 
law rules of damages, they may do some good by directing the 
attention of juries and judges to the importance of retraction 
or its refusal as a factor in determining the amount of re- 
covery. 

Contrast the drastic type of statute, which limits the plain- 
tiff to special damages unless he demands a retraction, and 
also permits the publication of a retraction to bar general 
damages for an honest mistake. This is exemplified by legisla- 
tion in Minnesota: 

"“Inadvertent Newspaper Libel and Retraction,” S2 Illinois Law 
Review S6 at 4« (l«87). 
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In an action for damages for the publication of a libel in a news- 
paper, the plamtiff shall recover no more than special damages, 
unless a retraction be demanded and refused as hereinafter pro- 
vided. He shall serve upon the publisher at the principal place of 
publication, a notice, specifying the statements daimed to be libel- 
ous, and requesting that the same be withdrawn* If a retraction 
thereof be not published on the same page and in the same type 
and the statement headed in 18 point type or larger ‘*retractio]^*’ 
as were the statements complained of, in a regular issue thereof pub- 
lished within one week after such service, he may allege such notice^ 
demand, and failure to retract in his complaint and recover botl^ 
special and general damages, if his cause of action be maintained. 
If such retraction be so published, he may still recover general 
damages, unless the defendant shall show that the Kbdous publica- 
tion was made in good faith and under a mistake as to the facts. 
If the plaintiff was a candidate for office at the time of the libelous 
publication, no retractions shall be available unless published on 
the same page and in the same type and tlie statement headed in 
18 point type or larger *'betraction,” as were the statements com- 
plained of, in a regular issue thereof published within one week 
after such service and in a conspicuous place on the editorial page, 
nor if the libel was published within one week next before the elec- 
tion* This section shall not apply to any libel imputing unchastity to 
a woman.^* 

Notice the special provisions about libels of candidates and 
women. These also appear in some statutes of either type in 
other states. 

Here is a law with teeth in it. If we want to encourage cor- 
rection through the pressure of apprehended damages, instead 
of making it compulsory as in France, the Minnesota law ap- 
pears to offer a good model. Yet there are three reasons why I 
mn reluctant to urge the general adoption of the drastic 
Minnesota type of statute in states which have the mild type 
or no legislation at all. 

first, the constitutionality of the drastic type is doubtful. 
It is true that the Minnesota legislation is valid in that state 
ifuuiMola 8iaMe$ (Hendemon, IMS), mc* S48.06. 
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by virtue of a splendid opinion by Judge MitchelL^" But 
former statutes of the same sort were invalidated in Kansas 
and Michigan^' and probably in Ohio.^^ These decisions held 
that such a statute violated state constitutional provisions 
entitling men to a remedy by an injury to liberty, property, 
etc., because it cut off compensation for grave harms to repu- 
tation which would not be removed by retractions. Although 
I agree with Judge Mitchell and consider the reasoning of the 
opposing decisions to be outmoded, the fact remains that they 
not only stand unshaken in their own states but also have had 
much influence on other courts.®* Consequently, a new drastic 
statute would confront a powerful cannonade from bench and 
bar. 

Secondly, the drastic statute may be unwise. It is doubtful 
whether it is fair to make a published retraction the sole 
remedy for general injury to reputation even as against an 
honest newspaper. Special damages and nothing more seem 
an inadequate compensation for an unfounded charge of 
crime, which was read by thousands who never happen to see 
the subsequent retraction. Consequently, Professor Morris, 
though by no means satisfied with the common law, condemns 
the drastic statutes: 

"If a plaintiff must show special damages (that is, pecuni- 
ary injury through loss of a particular contract or job) re- 
covery in libel suits would he rare. Not often can the damage 
flowing from libel be easily traced, so not often can special 

^ AUen V. P%oneer*Pre»9 Co*, 40 Minnesota Reports 117 (1880). 

^Hanmm v. Kreklnel, 68 Kansas Reports 670 (1004); Parky* DekroiiFfw 
Pma Co*, 72 Michigan ReporU 560 (1888). 

* Byen y* Meridian Printing Co*, 84 Ohio State Reports 408 (1911); 
see also Poet Pub, Co* v. Butler, 187 Federal Reporter 728 (C.C.A. 6th, 
1905). Yet the Ohio law still standi in the Btatate4>ook8. 

*• See, e.g., Neqfie v. Hoboken PrinHng and Pub, Co., 75 New Jersey Law 
Bq>ort8 564 (Court of Errors and A{^(>eid8, 1907). 
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damages be proved. But the plaintiff who cannot specifically 
demonstrate loss may have suffered sharply. The victim may 
never hear of business opportunities which would have 
knocked at his door but for the libelous stain on his nanie 
plate. Pecuniary damage occurring between the time of the 
publication of the libel and the publication of retraction mw 
be too subtle to be marshalled in evidence. A reputation is nol|^ 
like an inner tube which can be tested for leaks by submersion 

in water To require proof of special damages would 

mean virtual abolition of legal responsibility for inadvertent 
newspaper libel. Newspaper slips are usually the result of 
reprehensible conduct of members of the defendant’s or- 
ganization. To deny plaintiffs recovery for retracted libel 
unless th^ prove special damages, is to do away w4th news- 
papers* financial interest in accuracy. The tendency towards 
flamboyance and haste in modern journalism should be 
checked rather than countenanced. If newspapers could atone 
legally for their mistakes merely by publishing corrections, 
the number of mistakes might increase alarmingly.”^* 

Morris prefers to improve the existing situation by reshap- 
ing the trial judge’s charge to the jury so as to make damages 
cover more satisfactorily what he regards as the three main 
purposes of a libel action today: (a) to compensate the victim 
for tangible losses, (6) to clear his reputation in the eyes of 
the community, and (c) to make the journalists think twice 
before th^ repeat their reckless inaccuracy. TUs reform can 
be accomplished without any legislation if judges can be made 
to see more clearly what libel law is really trying to accom- 
plish. There is considerable merit in this proposal, but it raises 
technical problems unsuited for discussion in this book. 
Thirdly, 1 caimot find out enough about the practical oper- 
M as Oluioit Law Review at 44-45. 
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ation of these optional restriction statutes, of either type, to 
warrant a decisive opinion for or against them. There are a 
few cases showing these statutes in operation, but it looks to 
me as if a considerable amount of libel litigation in the states 
having these statutes goes ahead just as if the legislation did 
not exist. It is significant that Arthw and Crosman in their 
textbook written for use in schools of journalism and news- 
paper offices devote seven pages to the general subject of 
retraction, and yet they do not say anything about the de- 
sirability of the statutes or indicate that proper newspaper 
practice is essentially affected by them one way or the other. 

The most important point about all this American legisla- 
tion is that it does not bear much on the need which was 
stressed at the outset of this chapter — ^to get a remedy for 
errors which will avoid the disadvantages of disputing over 
cash. It matters little in this connection whether the victim of 
a libel who wants to claim damages will be more satisfactorily 
handled under these statutes than at common law. We are 
chiefiy interested in the plight of decent people who feel a 
strong desire to correct glaring misstatements in the press and 
yet hate the thought of bringing lawsuits to get money. The 
French and German law would give them just the kind of 
remedy they desire. The American statutes already considered 
do not help them because such statutes do not operate unless 
a money action is brought, or at least threatened; and this is 
repugnant to persons whose main object is to promote ac- 
curate and vindicate their reputations as fast as posable. 

The innocuous desuetude of the American statutes arises, I 
suspect, from their lack of correspondence with any common 
practical situations. The people who like to bring libel smts 
do not make much use of the statutes because th^ are eag^ 
for money and not retraction. The people who do want re- 
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traction usually get it from decent newspapers on request, 
without needing the statutes; and, when they are faced with 
the kind of journal which refuses to retract, they are re- 
luctant to employ the only pressure which the statutes sup- 
ply, namely, a prospective libel action for money. This is me 
very thing such people are anxious to avoid. In short, tUb 
statutory remedy is really a modified libel suit and not tOfe 
alternative for libel suits which we are seeking. 

Furthermore, whatever the actual motives of legislators at 
the time of enactment, courts have constantly treated these 
statutes as promoted by newspapers for their own benefit in 
order to protect themselves from big libel verdicts. There is 
no evidence that the statutes were drafted by critics of the 
press in the hope of making newspapers more accurate. And 
it would be hard to demonstrate that newspapers in the states 
possessing such legislation are more truthful than those in 
other states. Minnesota, after forty years under the most dras- 
tic of these laws, nevertheless found itself so pestered with 
scandalous newspapers that the authorities tried to sweep 
them out of existence with injimctions." Apparently they con- 
sidered the optional retraction statute useless against ddiber- 
ate lying. 

Therefore, not much can be said for any statute which 
stops short with optional retraction. If legislation is to solve 
our problem of finding an alternative for libel actions and 
making newipapers better instrumentidities of truth, we must 
look for something like the French and~German laws which 
will eiable a court to order the appropriate corrections to be 
made, without imposing damages or other penalties so long as 
its order is obqred. 

** Ar««r ▼. IftfiiwMrfa, 28S Unitsd States Bepwta 097 (IMl); see 78l)S. 
pp. S7S-S1. 
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Before considering the desirability of such remedies, I want 
to point out two relevant items in the present law in this 
country: 

First, Nevada (alone of all the states) has a statute estab- 
lishing the right of reply.” The person named or otherwise 
identifiably designated must submit his reply within a week 
after the original publication in a daily newspaper (and within 
thirty days in case of other periodicals). The reply is usually 
to be printed in the next issue after receipt. It shall be given 
“a like position and space and as much display as the state- 
ment which provoked it.” The reply must be published free 
unless it runs beyond the length of the original article, and 
then regular advertising rates can be collected in advance for 
the excess. Failure to print the reply carries maximum penal- 
ties of a thousand-dollar fine and six months in jail. I cannot 
find that this statute has been applied or construed. 

Second, it was held in Massachusetts that a comt sitting 
without a jury will not issue a mandatory injunction to com- 
pel a newspaper to publish a retraction.*^ Apparently what 
was sought was not merely the insertion of a reply, as in 
France and Germany. After pointing out that an injunction 
will not lie to prevent the publication of a false statement. 
Judge Braley assumed that the same principle would apply to 
a court order requiring a true statement and said: “The rem- 
edy is by an action at law for damages.” Accordingly, the 
plaintiff amended his complaint so as to claim damages and 
nothing more. Although Massachusetts courts are now some- 
what more willing to forbid libels of an outrageous sort,” the 

" Nttada Compiled Lowe (Hillyer, 1M9), sec. 10506. This was enacted 
in 1911. 

” FitmM Temperanee Soeietp v. Rimcmja Pub. Co., 810 Massadiusetts 

Reports SB (1914). 

** Menard v. Hoide, 898 Massachusetts Reports 546 (1937). 
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case about retractions has never been overruled. Since courts 
often base their refusal of injunctions in libel cases on the con- 
stitutional right of free speech, it is doubtful whether even a 
statute could make compulsory retraction valid. The Ma^- 
chusetts court has gone so far as to upset a statute compellmg 
a newspaper to publish at regular advertising rates the fil- 
ings of a state board that an employer has violated the mim- 
mum wage law.®* ^ 

Whatever the merits of this decision, it may very well be a 
serious invasion of liberty of the press to compel a newspaper 
to publish as true what the editor believes to be false. And 
that is what a retraction is, if the editor persists in thinking 
this supposed libel was correct. On the other hand, a statute 
compelling the insertion of the plaintiff’s reply for what it is 
worth seems free from constitutional objections, so long as the 
newspaper is not subjected to a burdensome sacrifice of space 
or expense. Hence I assume that the French statute or the 
Nevada statute would probably be held valid in our courts. 

CONCLUSIONS AS TO THE DESIBABIUTY 
OF NEW LEGAL METHODS 

I shall develop these conclusions by asking a series of ques- 
tions: 

1. Wlud purposes do we hope to accomplish by a new legal 
remedy for libels and possibly for other misstatemerUsf — ^Two 
purposes stand out, the first being more important. 

a) To make newspapers and other kindM of mass communica- 
tion serve as better instrumentalities for the attainment and 
spread of truth m matters which are important in the kind of so- 
ciety we desire . — It will be noticed that I do not say that the 
purpose of the conceivable remedy is to ascertain the truth or to 

** ConmontetaUh v. Boston TrmuenjU Co., S49 Mawaehuietts Rqwrts 
477 (UM). 
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make sure that the truth is printed. Litigation can settle dis- 
putes; it cannot settle truth. The law makes a just decision 
probable by safeguarding the investigation in various ways* 
but legal action depends on the view of some tribunal (jury or 
court) as to what happened^ and this view may differ from 
what actually did happen. In libel suits for damages it is 
worth while to run this risk of mistakes by the tribunal, be- 
cause the alternative would be fights and many outrageous 
injuries to the reputations of honest men. On the other hand, 
the discussion of the use of criminal prosecutions to check 
inaccuracies in general showed that the gain from occasionally 
discouraging liars was outweighed by the great difficulties and 
uncertainties of deciding whether there was falsehood or not, 
especially in cases turning largely on questions of interpreta- 
tion. We must always be careful not to assume that the find- 
ings of a tribunal on a controversial issue are the tettth. 

Yet, although we cannot make truth certain, we can render 
its attainment more probable. I think of at least three con- 
ceivable ways in which this ideal can be promoted through 
changes and improvements in the practice of the press. First, 
if the newspaper editor and the person directly concerned in a 
reported transaction consider the event together and can hon- 
estly agree as to what happened, the public will gain from 
reading their joint findings, which modify the previous and 
more hasty version of the same transaction. (This is one type 
of retraction.) Second, if these two persons continue to dis- 
agree, it will be helpful if both sides of the story can be ren- 
dered available to the community, which can then form its 
own judgment more satisfactorily. (This is the function of a 
reply.)*® Third, the newspaper can be encouraged to be more 

** For the last twenty years at least, I am reliably informed, there hM 
been a more or lem general practice on the part ol reputable newspapers in 
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careful about its original statements and more willing to in- 
vestigate their accuracy afterward whenever objections have 
been raised. (Any sort of legal remedy — the old-fashioned 
libel action or some new device — ^is likely to have such ad ad- 
monitory effect.) I 

Now, it is obvious that law is not the only force which Wn 
impel editors along these three i>aths which will bring us nearer 
to the truth. Persuasion, public opinion, and a sense of de- 
cency may also encourage the correction of mistakes, tlie 
presentation of the other side, and a greater general eagerness 
to be accurate. My own feeling is that these eictra-legal in- 
fluences will have much more effect than legal compulsion. 
Indeed, one of the main values of law is that it crystallizes 
existing standards of conduct and makes more people aware 
of those standards, so that compliance becomes habitual. In 
the field of torts a good law may render itself almost super- 
fluous. Just because it is good, it hardly ever needs to be in- 
voked in litigation. 

On the other hand, a new legal device is sometimes open to 
the objection that it weakens existing nonlegal influences. 
People concentrate their attention on what the law specifies 
rather than on their previous notions of decent behavior. 
They may be content with mere obedience to the new law and 

New York City to give a person, who is the subject of an attack by another 
in an artide which the paper feels it must publish because of its news value, 
an opportunity to reply not only at a later date but tn the artide iteelf* This 
is partly to oonsiderattons of fairness, paijly to the fact that it is good 
newiqiaper practice, but also partly to the defensive possibilities. For example. 
Doe an attack on Roe at a press conference. The reporter telephones 

Roe, teUs him about the attack, and asks him if he wishes to comment. If 
the invitation is accepted and Roe*s comment on the attack is publi^ed, the 
newspaper may plead consent should Roe later sue it for liM. See Judge 
llar^ in SehoejilUn v. Cqysg, 168 New York Reports 18 at 80 (lOOO): 
Judge Ingraham in Campbell v. The Sun (unreported, Supreme Court, N.Y. 
County, May 14, 1986); Restatement (rf Torts, see. 688. 
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SO drop to a lower level of conduct than before. Or, as in the 
case of ProUbition, th^ may both disob^ the new law and 
discard their old standards. 

Consequently, it is very important that any new legal de- 
vice we recommend for dealing with inaccuracy shall tend to 
strengthen existing good behavior, instead of upsetting pres- 
ent practices without much assurance of substituting fresh 
habits of desirable conduct. 

To sum up this point, it is better to increase the general 
probability of truth in the press than to use compulsion to 
produce what we believe to be a correct account of some par- 
ticular transaction. 

b) To enable persons who feel aggrieved by a statement in the 
press to vindicate themselves without demanding cash . — The 
old-fashioned libel action is today not well adapted to the 
needs of a great many citizens. We are looking for a good 
remedy which they can use instead. Besides promoting the 
public cause of truth, the aim is to help private citizens to live 
happily under modem conditions. We do not want their wel- 
fare sacrificed unduly because of the communications indus- 
tries, essential though these are to the operation of a demo- 
cratic society. 

2. Is retraUion or reply the better method for correcting false- 
hoods and mistakes ? — In answering this question, we must also 
ask, “Better for whom?” There are three parties to consider, 
the protester who alleges that the original press item was er- 
roneous, the journal, and the public. 

From the viewpoint of the protester, retraction is much 
more satisfactory. Instead of merely hoping that those for 
whose retpect he cares will prefer his reply to the earlier re- 
port, he can point out to them that the journal has back- 
tracked and conceded the rightness of his own position. Of 
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course, there are some men who would prefer the right of 
reply for the sake of getting their lucubrations into a news- 
pap^, but most protesters who do not want to go after 
mon^ damages would, I believe, choose to vindicate their 
reputations by a retraction if they could obtain it. 1 

The men who operate the journal have divided feelings. 
Retraction has the great merit of falling in with customi^ 
American practice. Decent papers often retract voluntaril;^ 
before any mention of a libel action. Furthermore, retractions 
fit into our eristing libel trials by way of mitigating damages, 
whether there be legislation or not. In contrast, the right of 
reply is novel in our journalism. Letters to the editors are a 
slight precedent, but these can be rejected or cut down to suit 
space and other desires. The editor can control the style of a 
retraction, but he might well balk at yielding high-priced 
inches to whatever gibberish any person who has been pre- 
viously named chooses to send in for free printing. 

Suppose, however, that the editor remains convinced that 
his original statement was correct, despite the protest and 
whatever subsequent investigation he has seen fit to conduct. 
In that event, it would be both distasteful and dishonest for 
him to print a retraction. Yet he might not have any serious 
objections to inserting the protester’s side of the stoiy, sub- 
ject perhaps to requirements about quantity and quality 
which are not adequately furnished by the French droii de 
riponae. Later, I shall discuss the feasibility of reconditioning 
the Frmich law for American consumption. . 

As to the public, we find the same sharp deavage between 
the genuine retraction and the retraction in which the editor 
does not bdieve. Most persons would rather have a revised 
statement which honestly represents the convictions of both 
the protester and the staff of the journal than be obliged to 
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choose between the conflicting assertions of the original article 
and the protester’s reply. On the other hand, a retraction 
winch the editor believes to be false is of little vidue to 
readers. If the original item was actually correct, readers will 
be misled by the appearance of truth which is conveyed by the 
forced retraction. It would be better for them if the editor 
stood by his guns and left them to judge for themselves after 
seeing a printed reply. 

What has just been said makes me think that, except for 
the protester, the persons concerned would benefit about as 
much from a combination of optional retraction and the right 
of reply as from compulsory retraction. 

One big objection to a law empowering a court to order a 
newspaper to print a retraction or else suffer penalties is the 
danger that many of these forced retractions will misrepresent 
the opinions of the newspaper. They may even contain mis- 
statements of fact, for the approval of the court is not a per- 
fect guaranty that the retraction is true. The probability of 
dishonest retractions becomes greater as the legal pressure is 
increased. An optional retraction is not likely to be insincere 
because it is inserted to avoid the possibility of paying dam- 
ages in a libel suit, but the sure prospect of imprisonment or a 
heavy fine is quite another matter. Many decent editors 
would rather take back what they believe to be true than go 
to jail. Of course, not all cases would be of this sort. The 
threatened penalty would sometimes xnake mendacious edi- 
tors withdraw charges which were deliberately false. Some 
involuntary retractions would be right and others would be 
wrong. The trouble is that readers would have no way of 
telling which were which. Once you give this power to the 
courts, whatever they order printed is pretty sure to get 
printed whether it promote the cause of truth or not. 
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A still greater objection to compulsory retraction arises out 
of tbe difficulties of administration. Before the judge issued 
his order, he would have to be convinced that the original 
artide contained misstatements and that these would be cor- 
rected by the proposed retraction. This would oblige himlto 
try many perplexing questions, presumably without the hap 
of a jury. If the range of the remedy should extend beyow 
alleged defamation and include inaccuracies about the Protd^ 
cols of the Elders of Zion, Pearl Harbor, etc., the issues would 
be just as baffling as if the newspaper were prosecuted for the 
same statements.*' And the court’s decision would have to be 
made fast, or else the retraction would come too late to do 
any good. 

Even if l^islatures could constitutionally impose this novel 
and very burdensome task on busy judges, the job would not 
be well done. 

Therefore, I shall say no more about compulsory retrac- 
tion. 

S. Shotdd the right of reply be eetabliehed by American legiela- 
tureaf — The right of reply has been shown to be the best new 
remedy for mitetatements in the press, but, even so, it should 
not be adopted unless its advantages outweigh the objections 
to it. 

ArgtmerUt in faeor of the right of reply . — Without repeating 
all that was said about its benefits during my discussion of the 
French and German laws, I want to stress two great morits of 
the ri^t of reply. 

a) First, it gives any private citizen a ehe^>, expeditious, 
and ocmvenient method for combating misstatements about 
himself in the press. Instead of waiting tor his vindication 
until alter he has undergone the d^ys and worries of a Ubel 

** See above, di^. 7. 
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suit, he will usuftlly get his reply published within three days. 
In most cases he will not need to hire a lawyer or go to a court; 
that will be required only when the newspaper refuses to 
print his reply. He can attack misstatements directly without 
drawing in extraneous questions about the defendant’s fault 
and the amount of damages. He does not lay himself open to 
any charges of being a blackmailer or “a typical libel plain- 
tiff,” but comes before the public as seeking to uphold his 
reputation and the catise of truth. 

b) Second, when the right of reply does get into court, it 
presents only simple issues for decision. In this respect it is 
not only superior to the other suggested remedies for inac- 
curacy such as a criminal prosecution or compulsory retrac- 
tion, which (as we have seen) may force the court to devote 
much time to conflicting evidence and interpretations of facts; 
but it is also less burdensome to tribunals than an ordinary 
damage suit for libel. In a libel action the judge and the jury 
are faced with many perplexing problems — whether the origi- 
nal article was defamatory, whether various defenses existed, 
whether the defendant acted in bad faith, what is the mon^ 
value of the harm to the plaintiff’s reputation. None of these 
issues is raised by a suit to coUect the statutory penalty from 
a newspaper which has refused to print a reply. Here the court 
is merely required to decide three questions: (i) Did the 
origiiud article name or designate the plaintiff? (ii) Did the 
ne^d'spaper actually refuse to print the reply? (iii) Was this 
refusal excused by the nature or length of the r^l^? Only the 
last questicm presents any serious difficulties, and these are 
small in comparison with the complications of a normal libd 
suit. It is an outstanding advantage of the right of rq>ly that 
the court does not have to bother at all to ascertain vdiether 
the original artkde contained misstatements. The remedy 
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leaves its truth or falsehood to be decided by the public after 
reading both sides. 

Argumenia against the right of reply . — In spite of its merits, 
the right of reply is open to at least three objections, j 

a) First, it will impose serious and novel burdens on news- 
papers and judges. If the device be established, it is likely to 
be invoked frequently. We are not dealing here with some ^ap 
in the law relating to uncommon but grievous wrongs like 
fraud, which ought not to be remediless when they do occa- 
sionally take place. The naming of persons in a newspaper 
happens every day in every city. A flood of demands for the 
insertion of replies is very possible. Many of these demands 
are likely to come from cranks and not from the steady citi- 
zens whom we have in mind as needing the remedy. And it is 
fallacious to try to brush aside the difficulty by saying, “The 
journal has itself to blame; if it does not want to print replies, 
it ought to avoid misstatements.** The vital point is that the 
reply has to be printed even if the original article was true. 
The protester does not need to establish any misstatements; 
it is enough that he was named. How can you have news un- 
less individuals are mentioned? Every mention, no matter 
how accurate, involves the possibility of a reply. Nobody can 
calculate, before the law is enacted, how much space it will 
oblige newspapers to hand over free of charge. One can only 
guess that the sacrifice will be substantial. Recently 1 de- 
scribed the French statute to an able retired owner-editor and 
asked how he thought it would operate in this country. He 
answered, *Tt would be a blankety-blank nuisance.’* 

I suspect that a good many judges would feel the same way 
about the proposed law. It is true that, if we took over the 
French statute without change, most requests for a reply 
woukl probab^ not require judiddi intorvattion. The obliga- 
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tion to accede to the request is very pressing undw the French 
statute, regardless of the quantity and quality of the material 
submitted, so that refusals to publish might be comparatively 
uncommon; and it is only the refusals which come before the 
French courts. But I surmise that the law would be unwork- 
able in the United States unless some changes were made (as 
described later) in order to permit disputes about quantity 
and quality to be submitted to a court in advance of publica- 
tion. This would mean more judicial intervention in border- 
line cases than occurs in France. Even under the French law, 
the number of court cases under the statute has been consider- 
able, as is shown by a mere glance at Barbier, the leading com- 
mentator on the Press Law. 

This objection of inconvenience is very serious. It is a ques- 
tion for practical experience and judgment whether these 
burdens on newspaper space and judicial time are warranted 
by the i^vantages of the right of reply in promoting accuracy 
and enabling misrepresented citizens to vindicate themselves 
without going through the agony of a libel action. 

6) Second, the remedy can be made futile by a little in- 
genuity, as was brought out by Goebbels’ account of the Ger- 
man law. A newspaper can accompany the printed reply with 
a second insult worse than the first. Although the protester is 
then entitled to a second reply, it will not appear for a few 
days, whereas the editor never has to lose any time in hitting 
back. This objection seems to me less weighty than the first. 
No doubt, the right of reply wiU prove useless in a period of 
unrestrained controversy, such as Blesman described in 
Fnmce and Germany during the rise of the Fascists and 
Nads, but all l^al remedies are useless in such mses. I ad- 
mit, too, that even under normal conditions there are mali- 
cious editors who would evade the law by commenting nastily 
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upon the reply. The main value of the law would lie in its 
^ect upon reasonably decent editors, who are now somewhat 
careless about correcting their mistakes. Like a traffic police- 
man, the proposed statute would bring them up with a round 
turn. It would make explicit a standard of conduct which 
are inclined to overlook because of the exigencies of space wd 
the demands of their business, without being bad people.\lf 
the right of rq)ly gets a considerable number of journals in^o 
the habit of making corrections, other newspapers will follow 
along, and then the practice will become a well-recognized 
decency. 

c) A final objection is of the sort I have already described, 
where the establishment of an unprecedented legal remedy 
runs the risk of demoralizing existing desirable practices. The 
present willingness of most decent editors to publish retrac- 
tions may be weakened if the protester is given a statutory 
right of reply. The editor may say, ahead and exercise 
your legal rights. I’d rather have you do that than go back 
myself on what I said yesterday.” Inasmuch as a retraction, 
when it can be obtained, is better than a reply for the pro- 
tester and the attainment of truth, any impairment of the 
existing custom of publishing retractions will be very unfor- 
tunate. We must remember that the compulsory insertion of 
a r^ly does not necessarily pve the public the truth. As my 
survqr of the French cases showed, there is no guaranty of the 
accuracy of the reply. The editor cannot refuse it, whatever 
his sound grounds for believing it contains false statements. 
The droU it rtfooH merely gives the puUic the oppc^unity 
to dedde which of two conflicting statements is true and 
whkfli is false. Indeed, it is entirely posrible that both tiie 
oriipnal artkile and the rq^ will be full of lies, although on 
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opposite sides. Of course, the reply is better than nothing, but 
we must not expect too much from it. 

If it be proposed to take over the French statute just as it 
stands, what I have jtist said furnishes a strong argument in 
opposition. However, the objection would lose much of its 
force if we remodeled the French law for American consump- 
tion by combining optional retraction with the right of reply. 
It would be wise for a state statute to make use of our custom 
of voluntary retractions by giving the journal to which pro- 
test is made the choice of publishing its own revision of the 
original article instead of a reply written by the objector. In 
other words, the protester’s right to have his reply printed 
would not arise if the journal were willing to make a suitable 
retraction covering the same ground as the submitted reply.** 
This would be a desirable option because retraction is better 
for the public and also for any victim of a mistake who is not 
chiefly interested in getting his own compositions into type. 
At the present time voluntary retractions are inserted either 
out of a sense of fairness or to avoid libel suits. The proposed 
law would also sometimes cause them to be inserted in order 
to avoid printing a reply. This slight increase of pressure 
ought make voluntary retractions more common. 

Summarizing this discussion of the desirability of the right 
of reply, I think that the decision really depends on the 
strength which we attribute to the first objection about in- 
convenience. On the one hand, the risk of judicial bother is 
not a fatal objection to new remedira, for otherwise the law 
would stand still; and the burden on newspapers of printing 
relies may be fair in view of the unprecedented possibilities 
of injury to reputation caused ly the enormous circulation of 

* A m^od for deciding whether tiie proposed retraction is suitaUe is 
discussed below, p. les. 
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journals today. On the other hand, we ought to be sure that 
the game is worth the candle. 

An outsider like myself is not qualified to balance the prob- ^ 
able gains agiunst the probable losses. There has been very 
little printed or oral discussion in this country of the merits 
and demerits of the right of reply. Experts in journalism 
might perhaps see objections which I have overlooked, and 
they would know better how the new law would fit into the 
daily operations of a newspaper. Consequently, it is too early 
to make a positive recommendation that the right of reply be 
established by law. 

The right of reply ehovld, however , he earefvUy considered in 
the near future. This is the unanimous opinion of the Commis- 
sion on the Freedom of the Press. Great newspapers and radio 
broadcasting have made the old-fashioned libel action inade- 
quate. It does not sulBBciently meet the need of individuals for 
protection against misstatements or the public need for ac- 
curate information about persons who are concerned in impor- 
tant affairs. If possible, the libel action for damages should 
not remain virtually the sole legal device to accomplish these 
purposes, but it should be supplemented by a more flexible 
remedy. The right of reply is the best altomative available. 
Therefore, the Commission urges that this remedy receive wide- 
spread diseiusion by newspapermen and lawyers, not only in 
professional journals, btd also at meetings of bar associations 
and of organizations in the communications industries. The 
operation of the Nevada statute should be examined. Joint 
meeting would be most fruitful, at which journalists, radio 
owners and iq>e^ers, lawyers, judges, and law teachers might 
offer their respective contributions. Some way out ought to be 
found. 

In the h(^ of aiding future discussionst I shall next con- 
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aider two questions about the range of the proposed remedy 
and then offer some suggestions for the draft of a statute. 

i. Just whai types of errors shotdd the proposed law corr&sl ? — 
In answering this question, the two most important factors to 
consider are: (o) to give a definite scope to the right of reply 
and (6) not to burden newspapers and courts with an unrea- 
sonably large number of requests. I am inclined to think that 
the French law deals well with both these factors. The remedy 
is not limited to defamatory statements about the protester. 
It is enough that he is named. Thus he can reply to other 
false statements to which he objects, such as those mis- 
describing his political affiliations, and he can also reply to 
disparagement of the product which he manufactures. Al- 
though a limitation to what was technically libelous would 
somewhat lessen the burden upon the newspapers, it would 
have the disadvantage of frequently raising the difiScult prob- 
lem whether a given statement is libelous or not. The French 
requirement of naming or designating an individual has the 
great merit of clean-cut objectivity. For the same reason, I 
like the French inclu-sion of both opinions and facts better 
than the German restriction to statements of fact, for it is 
often hard to distinguish between fact and opinion. 

Group libels should, I think be left outside the proposed 
remedy. This accords with the French law, although it is con- 
trary to Riesman’s views. The legislature had better start 
with the simple problem of providing a satisfactory alterna- 
tive to the ordinary libel action and see how it works out. If 
the very ticklish questions of group libel are introduced at the 
start, the law might easily break down by getting used over- 
whelming^ groups. Much of what I said about the un- 
desirability of legal remedies against group libel applies 
equally well to the right of reply. The evil lies too deq;> for 
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any statute whidi deals only with words. The law may be 
wiser if it concentrates on violence, boycotts, and other con- 
duct directed agaiiist a particular group and leaves the mere 
egression of facts and opinions to be counteracted by educa- 
tion and the improvement of public opinion. 

The proposed law also fails to deal with false statements 
which are not about the protester, like the stories of the Pro- 
tocols of Zion and the mysterious sixteen Poles in Russia. The 
burden on the space of newspapers and on the time of courts 
would be tremendous if anybody had the right to demand the 
insertion of his reply to any press item which he considered 
false. When one article provoked several replies, must all be 
printed, and, if not, whose should be selected? We cannot 
afford to turn every citizen into a watchdog of inaccuracies. 
It is beautiful to think of courts enlisting wholeheartedly in 
the search for truth, just as it would be beautiful to think of 
all the professors in a given university going over to Greece 
to relieve the starving population. But what would become of 
the people who need the help of both professors and judges 
within the range of their traditional tasks? 

If, in addition to the compulsory right of reply, our law 
should adopt the other French remedy {rectification in Article 
12 of the Press Law) which forces a journal to print a correct 
account of official transactions, tUs might have some value in 
promoting truth about public matters. For ^cample, if several 
newspapers are ^ving an inaccurate account of a quarrel be- 
tween Poland and Russia, the Secretary of State or some other 
federal offidal might issue a careful governmental statement 
of the actual facts as they have been found by our diplomatic 
agents. It is very probable that such a statement, which would 
be a sort of equivident to a British White Paper, would be 
publidied in full or correctly abstracted by the newspapers 
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who have previously erred. If, however, any of these papers 
misrepresented the contents of the official statement, an Act 
of Congress like the French Article 12 would permit the Secre- 
tary of State (or the official issuing the document) to compel 
the offending newspaper to insert a governmental rectification 
summarizing the document correctly. I have already indicated 
that the mere right of a reply would not be helpful to correct 
the original mistake, since a Russian or Polish statesman 
would be unlikely to sue. 

5. In what media should corrections be compelledf — ^News- 
papers and other periodicals, such as magazines, are the only 
media to which the French and German statutes apply. Expe- 
rience under those statutes has shown that the law does not 
always work well for magazines. A reply which is the same 
length as a book review or a biographical article imposes a 
tremendous burden on space; if it has to be published free, the 
expense to the magazine is large. Although Barbier shows that 
the French law is adamant, it seems to me that an American 
adaptation might well place a maximum length on all replies 
even though the original item be long. For example, a page of 
a magazine would give a reasonable opportunity to reply to a 
long article or book review, and even half a page might be 
enough. True, the protester might not be able to meet all the 
points in the original article, but, on the other hand, brevity 
attracts readers. At all events, a short reply is better than no 
reply at aU, which is likely to be the situation under existing 
American law. Still another possibility for magazines will 
appear in connection with the remedy now to be suggested for 
replies to the radio and motion pictures. 

The radio is obviously unsmted to the simple machin^iy of 
reply provided by the Frmich and German statutes. It mi^t 
be entir^ natural for a commentator to mention two or 
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three prominent persons, e.g., Mr. Ickes, Mr. Pauley, and Mr, 
Truman, in a single broadcast. If each of those three men 
should possess the legal right to reply, th^ would take over , 
practically all the time of this commentator for his next * 
broadcast. The whole character of news comments might \ 
easily be changed by such a legal requirement. Consequently, ' 
French and German courts have held their statutes inappli- 
cable to the radio. 

Correction by the French and German machinery is also 
difficult for newsreels. Even in printed media, publishers of 
books and pamphlets cannot easily insert a rq)]y. 

Should the right of reply therefore be abandoned as to all 
media except periodical publications? Not necessarily. It 
seems to me feasible to vary the machinery according to the 
nature of the medium. 

My tentative edviim is to give the persons who are responsible 
for the radio broadcast, the newsreel, the book, or the pamphlet — 
both authors and owners — the option of having the reply pub- 
lished in a newspaper at their expense: Although the French 
and German statutes always put the reply in the same setting 
as the original statement, this is not an essential feature of 
the remedy. The English statute of 1843 modified this stand- 
ard remedy in one situation where some other relief was 
better. Instead of letting the victim of misstatements in a 
magazine wait a whole month for a retraction, the editor could 
offer to publish the retraction in any newspaper to be selected 
by the victim ; and such an offer would reduce damages for the 
libel. This ingenious way out seems equally good for the radio 
and the newsred. Suppose that a broadcasting station in Chi- 
cago mentions a well-known politician in a manner distasteful 
to him. The law mij^t say that, if the politician was not 
granted equivalent radio time, he could request the station to 
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pay for the insertion of his reply in the Chicago Tribune or 
other large newspaper; the station would also have the option 
of printing its own retraction in the same newspaper. This 
remedy would not burden the station so much as a correction 
in radio time, and it might be about as satisfactory to the 
protester. It is true that it might not reach the persons who 
listen to the radio at the same hour night after night. On the 
other hand, many listeners who heard the first broadcast 
would miss a later broadcast, but would be likely to see the 
correction in the press. Indeed, a good deal of the existing pub- 
licity about radio discussion of persons now reaches people 
through newspapers. If a correction is made over the radio, 
that fact is mentioned in the newspapers and so reaches a 
wider circle of citizens. Why not utilize the newspapers di- 
rectly? Of course there may be cases where the correction in 
another medium will not reach all the radio audience, but this 
is bound to happen whatever the mode of correction. Hence, 
it is worth while to adopt the method which is most con- 
venient for all concerned. 

A newsreel item would similarly lead to a reply or retrac- 
tion in a newspaper. The same remedy seems appropriate for 
the correction of misstatements in books and pamphlets, al- 
though we have to remember that the financial resources of 
publishers, especially the publishers of pamphlets, may not be 
sufficient to pay for newspaper space. In the case of maga- 
zines, an editor might be glad of the option to print the correc- 
tion in a newspaper rather than in his own pages. 

Thus far I have spoken of a single newspaper. Where the 
broadcast goes over a whole network, the correction ought 
fairly to appear in newspapers in different parts of the coun- 
try. Probably the intervention of a court would be necessary 
in order to insure a sdection whkdi would give adequate rdief 
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to the protester without unduly burdening the station or pro- 
ducer who was responsible for the original reference to the 
protester. The same problem arises for newsreels and nation- 
wide magazines. 

1 do not feel sure that this solution of the difiSculties of the 
radio and the newsreel is practicable. The chief difficulty is 
that the right of reply cannot practicably be limited to proved 
misstatements. It applies to every naming of a person. Still, 
my suggestion does offer a possible adaptation of the right of 
reply to new instrumentalities of communication. 

SUGGESnONB FOB FBAMING AN AMERICAN STATUTE 
EMBODTINO THE RIGHT OF REPLY 

In accordance with the preceding conclusions, I suggest 
consideration of five modifications of the French and German 
law. 

1. Poatible court itUerveniion b^ore the publication of the cor- 
rection. — In the French and German statutes the court does 
not come into the picture until after the newspaper has re- 
fused to publish the reply, and then the only question before 
the court is whether a penalty should be imposed on the news- 
paper. The negotiations about the length and form of the 
reply are entirely in the hands of the protester and the editor. 
A court has no control over the quantity and quality of the 
reply except to declare ex post facto that they did or did not 
fall within the statute. In short, the court spears on the 
scene when it is too late to obtiun a proper correction. 

The Frendi judges are very positive about this matter. 
Thqr say that reply is the absolute right of the requester, that 
he is the sole ju4^ of its tenor, that neither the editor nor a 
court can alter it. If it complies with the statute, the editor 
must take it. If it does not fit the statute, he can lawfully re- 
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fuse it and nothing more happens. Thus, if the reply is badly 
written, nobody can revise or omit the undesirable portions; 
and if it is excessively long, nobody can lop off the surplus. 
This conception of an absolute human right is characteristic 
of the phQosophy of the French Revolution, but it is entirely 
at variance with the attitudes of our own day. The correction 
of errors is the concern of the public generally and not merely 
a private matter for the individual who has been named. 

Another important change in legal attitudes has occurred 
since the enactment of the first French statute in 1822 . At 
that time the courts rarely acted unless a wrong had already 
been committed. It was their function to punish past crimes 
or give damages for past breaches of contract and other past 
wrongs. During the last sixty years courts have taken on a 
new kind of activity. Th^ will on appropriate occasions ad- 
vise the parties to a transaction about their rights and duties 
before any wrong has occurred. The hope is that a future 
wrong may thus be avoided. This declaratory judgment has 
been figuratively described as making courts service stations 
and not merely repair shops. The scope of this new remedy 
must not be exaggerated. Courts do not exist to answer all 
conceivable questions. Th^ sit to settle actual controversies. 
Hence, a court will not give a binding decision about the con- 
stitutionality of a pending statute. For similar reasons, a court 
shotdd not pve a declaration about the historicid authenticity 
of the Protocols of Zion. In spite of all this, the request of a 
protester for the correction of a newspaper item about him 
does present a dean-cut controversy which is appropriate for 
a judicial declaration about the satisfactory character the 
proposed correction. 

This suggestion might work as follows: Blr. X dmmutds a 
correction a newspaper artide which menti<med him and 
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submits a reply which he asks the newspaper to print. The 
editor objects that the reply violates all rules of grammar and 
also is obwene. Under the French and German statutes, the 
quarrel about these points cannot get before a court at once. 
The editor must either publish the reply and risk a prosecu* 
tion for indecenpy or refuse to print and risk the penalty. 
Instead 1 propose that either side shall be able to submit the 
text of the reply to a judge for a rapid decision from which 
there will be no appeal. If the judge approves the text of the 
reply, the newspaper must publish it. If he disapproves it, the 
protester can submit a new version. In the coiu-se of the con- 
ference with the judge in his chambers, he will be likely to 
throw out ideas which will facilitate the preparation of a 
reply acceptable to both sides. The same procedure will be ap- 
propriate if the editor offers to print a retraction, and the pro- 
tester insists that this does not adequately correct the original 
article. The judge would not pass on the question whether the 
original article was true, but he would authorize the retraction 
if it covered the same ground as the reply. Otherwise, he 
would order the reply printed. 

2. The nempaper should have the option of publishing its 
own retraction instead of the protester's reply . — Although the 
French and German statutes relate only to reply, such an 
optional retraction is thoroughly in accord with existing 
American journalistic practices and with the retraction stat- 
utes in many states. I have already set forth arguments in 
favor of this option. 

8. The quantity of the reply should he carefully limited . — ^The 
French and German statutes place limits on what can be pub- 
lished free and allow a vaguely defined surplus to be com- 
pulsorify inserted at regular advertiang rates. There does 
come a point when this surplus is so great that the editor can 
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refuse to publish, but the law fails to specify that point. 
There is some sense in a moderate paid surplus, because the 
protester may easily run a little beyond his free space, but the 
law ought to specify only a small leeway of this sort, for ex- 
ample, 25 per cent of the free space. Also, there are difficulties 
about the free space in the French and German statutes. 
First, since it is measured by the length of the original refer- 
ences to the protester and not by the length of the whole ar- 
ticle, which may conceivably be devoted to other persons and 
matters, disputes may easily arise about quantity of the ac- 
tual reference to him. In accordance with my earlier proposal, 
such disputes would be settled by the judge in advance of pub- 
lication. Secondly, if the original reference was long, for ex- 
ample, a book review, a reply of equal or double length would 
make unreasonable demands upon the valuable space of an 
American newspaper. Hence, I think that our statute should 
fix an absolute maximum for the reply, regardless of the 
length of the original reference. For a reply to be published in 
a newspaper, this maximum might conceivably be a certain 
number of inches; for a magazine, it might be a page or hdf a 
page. Inadequate as this may be, it is better than no reply at 
all under the present law. 

4. The quality of the reply ehould be subject to judicial ap- 
proval or disapproval in advance of publication . — ^This method 
would dispose conveniently of three elements of quality which 
have come before the French courts too late to do any good. 

o) Indecency . — Instead of leaving the editor to solve this 
troublesome problem at his own risk, the court would pass on 
it seasonably. The judicial approval of the rq>ly as decent 
should protect the editor from prosecution, because the judge 
can adequately represent the public while he looks over the 
rq>ly. 
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b) Libel on third pertons . — ^Here the judge’s approval can>^ 
not give a newspaper immunity, because it would be improper 
to cut off the right of the third person without hearing his 
case.** However, there may be occasions where talk about 
libel is merely the editor’s excuse for his refusal, and the judge 
would say that his fears are groundless. Even when there is 
a possibility of a future libel action by the third person against 
the newspaper, the court might still order publication if the 
protester should furnish an adequate bond from a surety com- 
pany to indemnify the newspaper against such a liability. 

c) Vituperative and offensive statements in the reply . — ^The 
French judges have had a great deal of trouble in deciding ex 
post facto whether these were excused by the nature of the 
original article. Under my proposal, this question would be 
decided by the judge in chambers before publication. Since no 
third persons are involved, such a procedure seems very con- 
venient. Of course, the newspaper and its staff would be 
barred from maintaining a libel action against a protester for 
what he says in a reply approved by the judge in his consulta- 
tion with the protester and the editor. One more defect in 
quality, not recognized by the French courts, consists of 
faulty grammar and style. Still, it seems to me that the news- 
p^>er may fairly require a reasonably good standard of writ- 
ing in anything which appears in its columns. The judge 
mi^t find it interesting and amusing to act as a theme cor- 
rector for the moment. 

5. Insertion of the correction in a different medium . — When 
the m^nal ref^ence to the protester was by the radio or a 
newsred or a book or pamphlet, the law might provide the 

** Sm Ccnuamiwtalik v. Bottom Tramteripl Co., MO MsMsdbuMtta Be- 
ports 0^7 ot 480 (lOM), as to the difficulty of preventing libel snits against 
a newsp^ier for matter puUiahed under Isgal craymlsion. 
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defendant the choice of publishing the reply or optional re- 
traction in one or more newspapers which were calculated to 
reach the persons who had been affected by the original refer- 
ence to the protester. This novel feature of the law requires 
very careful consideration. 

In spite of what has been said about the possible desirabil- 
ity of the compulsory right of reply, it is my opinion that the 
chief cure for falsehoods in mass communications diould be 
sought outside the realm of law. Reckless misstatements in a 
particular newspaper are not isolated events in its life. Th^ 
are an e]q>ression of the soul of that newspaper. Occasional 
attacks on a few falsehoods here and there, by libel suits or by 
new legal remedies, may accomplish a little, but they will not 
alter the things which make it a poor newspaper. The com- 
munity will not get the kind of newspaper it needs so long as 
irresponsibility prevails to a substantud extent among editors 
and owners. And law cannot reach what is inside human 
beings. The community must proceed on a broader front and 
with other weapons. Somehow the community must make the 
newspaper want to be better. If this task be hopeless, then a 
way must be foimd to get another and better newspaper 
started. 

The remedy for falsehood in the communications industries 
is to attend and strengthen by all possible means the profes- 
sional obligation to tell the truth. 
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DIVISION B 


PROTECTION OF COMMON STANDARDS 
OF THE COMMUNITY 

U NDER tliis title may be listed obscenity, blasphemy, pro- 
fanity, and educational variations from communal 
standards. Of these, obscenity is the only topic which requires 
extensive treatment, and I shall deal not only with its general 
nature (chap. 9) but also with the way it is handled by local 
authorities in connection with the sale of books (chap. 10), by 
censors of motion pictures and the radio (chap. 11), in the 
Customs (chap. 12), and in the Post Office (chap. 13). Blas- 
phemy is virtually a dead letter in the United States outside 
Massachusetts. Profanity requires no separate discussion. 
Educational variations from communtd standards include 
such matters as the Tennessee Anti-evolution Law, teachers’ 
oath laws, compulsory flag salutes, Wisconsin legislative regu- 
lation of textbooks on American history, the Rapp-Coudert 
Committee in New York ousting radical teachers, etc. Since 
formal education is outside our sphere, detailed presentation 
of this will be omitted. 

The topics included under this heading are, it must be con- 
fessed, somewhat miscellaneous; but, in addition to the spe- 
cific characteristics of each topic, thqr all mvolve a mixture of 
two rather diffoent purposes. 

In the first place, the law wants to prevent the senses of 
citizens from being offended by sights and sounds which 
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would be seriously objectionable to a considerable majority 
and greatly interfere with their happiness. From this stand- 
point, a nasty word in a streetcar is treated like a lighted 
cigar — the law is interested in the immediate effect on the 
sensibilities of others. American law has enforced miniminin 
standards of civility ever since Colonial times, when, as 
Schlesinger says; 

“People were punished, usually in public, for scandal- 
mongering, curring, lying, name-calling, even for flirting, jeer- 
ing, ‘finger-sticking’ and making ugly faces. Swains who won 
the affections of maids without parental consent risked fines of 
from five to ten pounds with costs. A gossip or scold might be 
exhibited with tongue pinched in a cleft stick or, as Massa- 
chusetts preferred, be ‘Gagged, or set in a Ducking stool, and 
dipt over Head and Ears three times in some convenient place 
of fresh or salt water.’ Profane persons and intemperate 
drinkers were consigned to the stocks, when not whipped like 
slanderers and the perpetrators of insults. The object of these 
penalties was not merely to chasten the offender, but to 
dramatize for onlookers the consequences of gross breaches of 
decorum.”* 

A longer view inheres in the second purpose, which seeks to 
avoid the ultimate demoralization and disintegration of social 
unity considered likely to result if certain ^rpes of thought 
are widely expressed. For example, the presentation of very 
unconventional sex relations in Eugene O’Neill’s Strange In- 
terlude did not contain a sin^e offenrive word or phrase. The 
suppresrion of the play in B<Mton, while rather risqu4 farces 
were tolerated, was probably due to the fear that the spread 
of such ideas might years hence break down monc^amous 

* A. M. Schlesinger, “Learning How To Behave,” Mon Booh: Th Bvik- 
tin(dthBo»UmPtMioLibrar]f,XXl,'So. 1 (IMS), 5. 
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marriage, which is a widely cherished institulioii. Here the 
law is really enforcing an ideology. One of the ties which holds 
the community together seems imperiled. The older genera- 
tion thinks its world is falling apart. No doubt, if put to it, the 
objector would concede that one book or play will not thus 
undermine society. His point will be, that if this one be per- 
mitted, others like it will follow which must be permitted too. 
Then the demoralizing influences will become numerous 
enough to make disaster probable. 

Some such explanation seems necessary to account for the 
intense opposition aroused by some literary and artistic crea- 
tions, which is out of all proportion to their immediate influ- 
ence. Nobody even suggested that any wife who saw Strange 
Interlude had actually been induced thereby to hunt out some 
highly gifted Adonis to father her next child. Yet the mere 
questioning of our accepted conceptions of marriage (which 
are still accepted years after Strange Interlude) operated like 
the posh of a button to release a high-tension current of emo- 
tions. Very likely heretics were burned amid applause for a 
similar reason — ^the religious unity of the nation was in dan- 
ger. And one guesses at traces of an old-time fear of super- 
natural vengeance. Certain sins on the part of a few, if toler- 
ated, will lead to the punishment of the whole community. 
‘Thou shalt not suffer a witch to live.** The Puritans of 
Massachusetts enacted the statute entitled “Provoking 
Evils** during the disasters of King Philip*s War for the ex- 
press purpose of averting further divine wratl^.* Hence th^ 
attempted to end various fallings from grace, including “the 
evil of pride in Apparrel, both for Costliness in the poorer sort, 
and vain, new strange Fashions both in poor and rich, with 
naked Breasts and Arms, or as it were pinnioned with the 

* CeUmel Lem cf Ma$tadmteU$, mt-89 (ed. Whitnoie. 1887), p. MS. 

198 



PROTECTION OF COMMtTNITT STANDARDS 

Addition of Superfluous Bibbons, both on Hair and Ap- 
parrel.” 

The proportions of the mixture of the two purposes vary 
with the topic and also with the passage of time. Thus the 
crime of blasphemy, still on the statute-book of Massachu- 
setts,* was naturally created by a colony where only members 
of a single church could vote. Outspoken dissenters rent the 
fabric of the community and were punishable with death ex- 
cept that soldiers need only have their tongues bored by a hot 
iron. Nowadays, the statute has been invoked only against 
very offensive public attacks on revealed religion.* Wide 
variations in belief are no longer feared in the Commonwealth 
of Emerson, Channing, Phillips Brooks, and Cardinal O’Con- 
nell, but the sensibilities of listeners are still safeguarded by 
the old law, a bit too sedulously since another statute against 
cursing and swearing seems adequate. In the crime of pro- 
fanity, the ideological element is barely perceptible. On the 
other hand, the ideological element predominates in laws 
designed to check educational variations from communal 
standards. Disapproval is visited upon certain teachers and 
textbooks because the objectors desire the national tradition 
as they conceive it to be passed on to the next generation in- 
tact. The charge of communism against teachers in connection 
with some of this legislation connects it with our next main 
heading of “Protection agtinst Internal Violence and Dis- 
order.” But here there is no close prospect of revolution. The 
fear is not of violence but of degradation of an assumed 
idecdogy. 

' MauoelniHtt$ Qentnl haw* (19St), c. S7t, see. M. 

« “The Bimba Case,” in Chafee, The Infuirinf Mind (IMS), p. lOS. 
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9 

DIFFICULTIES AS TO THE LEGAL 
TREATMENT OF OBSCENITY 

O F ALL the topics discussed in this book, obscenity is the 
most peipleidng. It is the stock example cited to show 
that there are some limits on freedom of the press. If we dis- 
regard libel and similar injuries to individuals and think only 
of publications which disturb the community, obscenity is the 
type of objectionable material as to which there is the strong- 
est support for some kind of suppression. Almost everybody 
agrees that some line ought to be drawn which will shut out a 
considerable amount of indecency.* And yet there are wide 
differences of opinion about the proper location of this line, 
and it is very hard to know what good is actually accom- 
plished by the condemnation of a particular book. For ex- 
ample, a purpose of the law which is constantly stressed is the 
protection of young people from prematurely acquiring infor- 
mation about physical relationships between men and women. 
One of the reasons given by the Massachusetts court for sup- 
pressing Strange Fruit was its unfitness for juvenile reading.* 
Ironical^, just after the authorities had forceiTthis book off 
the market, the Bostonian youngsters who were supposed to 
be protected by its disappearance were left completely at lib- 

^ The anconal view of absolute libertarians was discussed and rejected 
eariy in chap. 1. 

* CommmweaWi v. heiutadi, 318 Massachusetts Beports MS at M7 
(IMS). 
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erty to read front-page newspaper accounts of the trial of 
Charles Chaplin, which supplied them for a few cents with far 
more detailed and prurient information than they coidd have 
obtained from the somber pages of the expensive novel. The 
fact is that we are not at all clear what we are driving at. 

The difficulties which confront the law are twofold. In the 
first place, the nature and scope of the substantive wrong 
have to be determined. And then, because the existence or 
nonexistence of the wrong is by no means self-evident, suitable 
machinery must be devised which will fairly sift out permis- 
sible publications from those which should be condemned. 

DIFFICULTIES AS TO THE NATURE AND DEFINITION 
OF THE SUBSTANTIVE WRONG 

When a trial judge is obliged to instruct a jury in an ob- 
scenity case or to pass on the facts himself without a jury, and 
when an appellate court reviews the decision of another 
tribunal, not much help in drawing the line is furnished by 
previous legal experience with the crime. The uncertainties 
in describing obscenity can be illustrated by a few sample 
definitions. 

When the first British legislation on the subject was intro- 
duced by Lord Campbell in 1857, his speech declared that the 
statute had the very narrow purpose of discouraging “works 
written for the single purpose of corrupting the morals of 
youth, and of a nature calculated to shock the common feel- 
ings of decenqr in any mil-regulated mind”* Yet the first deci- 
sion a decade later greatly broadened the scope of the law. 
Lord Cockbum said that the issue was “whether the tendency 
of the matter charged as obscenity is to deprave and corrupt 
those whose minds are open to such immoral infiiwnces, and into 

* My italics. 
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whose hands a publication of this sort may fall/’^ Although 
this test has had much influence, it is plainly unsatisfactory. 
It is just as if the law denied a driving license to an automobile 
owner whenever it was found that he might conceivably run 
into a careless pedestrian who darted in front of his car. Apy 
painting or statue of an unclothed woman would be c6n- 
denmed by such a test because of its harmful effect upon 
pathological minds. In other parts of the law, for example, 
automobile accidents, enforced standards are based on the 
conduct of the ordinary reasonable man under like circum^ 
stances. It is entirely out of keeping for a legal standard to be 
derived from abnormal persons. Even the conservative 
Massachusetts court in the Strange Fruit case refused to take 
this extreme position. Justice Qua said:^ 

.... The statute was designed for the protection of the public as 
a whole .... a book placed in general circulation is not to be con- 
demned merely because it might have an unfortunate effect upon 
some few members of the community who might be peculiarly sus- 
ceptible. The statute is to be construed reasonably. The fundamental 
right of the public to read is not be to trimmed down to the point 
where a few prurient persons can find nothing upon which their 
hypersensitive imaginations may dwell. 

The test which Justice Qua did accept was as follows: 

The thing to be considered is whether the book will be appreciably 
injurious to society in the respects previously stated [arousing 
lustful desire and corrupting youthful morals] because of its effect 
upon those who read it, without segregating either the most sus- 
ceptible or the least susceptible, remembering that many persons 
who form part of the reading public and who cannot be called ab- 
normal are highly susceptible to influences of the kind in question 
and that most persons are susceptible to some degree, and without 
foxgetting youth as an important part of the mass, if the book is 
likely to be read by youth. 

* Regina v. EuMint Law Beports, S Queen's Bench 860 at 871 (1868). 
(My italics.) 

* CmmonweaUhvJeenitadttSlSMaaaadmM^ (1M5). 
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He went on to reject the view, which we shall soon see ex- 
pressed by Judge Woolsey in another court, that a book 
should not be condemned if sincerity and artistry are more 
prominent features of it than obscenity. 

In dealing with such a practical matter as the enforcement of 
the statute here involved there is no room for the pleasing fancy 
that sincerity and art necessarily dispel obscenity. The purpose of 
the statute is to protect the public from that which is harmful. 
The public must be taken as it it. The mass of the public may have 
no very serious interest in that which has motivated the author, and 
it can seldom be said that the great majority of the people will be 
so rapt in admiration of the artistry of a work as to overlook its 
salacious appeal. Sincerity and literary art are not the antitheses of 
obscenity, indecency, and impurity in such manner that one set of 
qualities can be set off against the other and judgment rendered 
according to an imaginary balance supposed to be left over on one 
side or the other. The same book may be characterized by all of 
these qualities. Indeed, obscenity may sometimes be made even 
more alluring and suggestive by the zeal which comes from sincerity 

and by the added force of artistic presentation Sincerity 

and art can flourish without pornography, and seldom, if ever, will 
obscenity be needed to carry the lesson. 

.... We do not go so far as to say that sincerity of purpose and 
literary merit are to be entirely ignored. These dements may be 
considered insofar as they bear upon the question whether the book, 
considered as a whole, is or is not obscene, indecent, or impure. It 
is possible that, even in the mind of the general reader, overpower- 
ing sincerity and beauty may sometimes entirely obscure or efiPace 
the evil effect of occasional questionable passages, especially with 
respect to the classics of literature that have gained recognized place 
as part of the great heritage of humanity. The question will com- 
monly be one of fact in each case, and if, looking at the book as a 
whole, the bad is found to persist in substantial degree alongside 
the good, as the law now stands, the book will fall within the statute. 

Many persons are probably in accord with this formulation 
of principles, but, even so, they are likely to disagree about 
their application to a particular book. This is demonstrated 
by the division of the Massachusetts court as to whether 
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Strange Fruit passed the test. This novel is a frank picture of 
life among whites and blacks in a small southern city, and its 
central feature is a liaison between a white man and an intel- 
ligent girl of color. Marriage is impossible under the state law. 
The couple eventually separate. The man is murdered, and 
the book ends with the lynching of an innocent Negro. Strange 
Fruit is more outspoken in its language than I like, but it Ws 
been highly praised by reviewers and is sold with impim^y 
everywhere outside Massachusetts, being a best-seller in sev- 
eral cities of the South as well as in the North. After tlm 
Boston police had warned bookstores to stop dealing in the 
novel and the Cambridge police had adopted a like course, a 
Cambridge store sold a copy publicly to Bernard De Voto, a 
well-known author. The proprietor was convicted by a judge 
sitting without a jury. 

The question whether this conviction should be reversed 
evoked contrary opinions from members of the Supreme 
Judicial Court of Massachusetts. On the one hand, the ma- 
jority, though not squarely holding the novel obscene, decided 
that the trial judge could reasonably find it obscene and so 
sustained his action. (This ingenious avoidance of the most 
puzzling issue in the case will be discussed when I come to 
problems of procedure.) Justice Qua, for the majority, after 
reviewing the numerous disagreeable references in the book 
to matters usuaUy left out of novels, concluded that, regard- 
ing the book as a whole, a jury (or a trial judge, whom Justice 
Qua r^arded as exercising the same function) could reason- 
ably find that Strange Fruit contains much that would tend to 
provoke lascivious thoughts and to arouse lustful desire in the 
minds of substantial numbers of the public and that this ques- 
tionable matter is not necessary to convey any sincere mes- 
sage the book may have. 
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On the other hand, Justice Lummus, in dissenting, did not 
take issue with Justice Qua’s general views on obscenity but 
only with his conclusions on this book. Justice Lummus said: 

It must be conceded that the hook in question is blemished by 
coarse words and scenes, some of which appear irrelevant to the 
plot. Yet in them 1 can discover no erotic allurement such as the opin- 
ion makes necessary for a conviction. On the contrary, their coarse- 
ness is repellent. 

The book is a serious study of the relations of different races in a 
small soutliern town. It is a grim tragedy, not relieved even by 
humor. Virtue is not derided, neither is vice made attractive. In 
the book, the wages of sin is literally death. The reader is left de- 
pressed, unable to solve a tragic problem.^ 

It is possible to pass beyond these questions of application 
which split the Massachusetts court and attack the main posi- 
tion of the court as to the proper legal test for obscenity. The 
opponents of Justice Qua’s reasoning derive strong support 
from the decision of Judge Woolsey in the United States Dis- 
trict Court in New Y'ork City, sanctioning the importation of 
Joyce’s Ulysses, which the customs officials had ruled ob- 
scene.^ Judge Woolsey, unlike Justice Qua, attached great im- 
portance to the issue of the author’s sincerity. In other words, 
the actual text of the book should be viewed in the light of the 
author’s intent: 

.... Of course, in any case, where a book is claimed to be ob- 
scene it must first l)e determined, whether the intent with which it 
was written was what is called, according to tlie usual phrase, 
pornographic, that is, written for the purpose of exploiting ob- 
scenity. 

• Ibid, at 561. 

’ United Siatee v. One Book Called 5 Federal Supplement 

1S2 (N.Y., loss); affirmed in 72 Federal Reporter, 2d Series, 705 (C.C.A. 2d, 
1884) by Judges A. N. Hand (who wrote opinion) and Learned Hand, Judge 
Manton dissenting. 
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On applying this test to the book, Judge Woolsey con- 
cluded that it was lawful: “But in ’Ulysses,’ in 9pite of its 
unusual frankness, I do not detect anywhere the leer of the 
sensualist.” He stressed “Joyce’s sincerity and his honest 
effort to show exactly how the minds of his characters oper- 
ate.” I 

The words which are criticized as dirty .... are such wordnas 
would be naturally and habitually used, I believe, by the tyi^ 
of folk whose life, physical and mental, Joyce is seeking to d^ 
cribe \ 

In many places [Ulysses] seems to me to be disgusting, but al- 
though it contains, as 1 have mentioned above, many words usually 
considered dirty, I have not found anything that I consider to be 
dirt for dirt’s sake. Each word of the book contributes like a bit 

mosaic to the detail of the picture which Joyce is seeking to con* 
struct for his readers. 

.... One may not wish to read “Ulysses”; that is quite under- 
standable. But when such a great artist in words, as Joyce undoubt- 
edly is, seeks to draw a true picture of the lower middle class in a 
European city, ought it to be impossible for the American public 
legally to see that picture? 

In spite of this emphasis on the author’s sincerity, Judge 
Wools^ did not make it the only issue in an obscenity case. 
It is obvious that one must also consider the harmfulness of 
the book to the community. The mind of the reader is more 
important than the nund of the author. If sincerity were 
enough to excuse really dangerous acts, most anarchists who 
throw bombs would be let off. Was Ulyttea dangerous in it- 
sdf? So Judge Woolsey recognized that, besides establishing 
Joyce’s artistic sincerity, he must also apply a more objective 
standard to the book in order to determine “its effect in the 
result,” regardless of the intent with which it was written. 

Thus the judge had to face our perplexing task of defining 
“obscene.” After rifferring to the opinions of other judges that 
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the word meant “tending to stir the sex impulses or to lead 
to sexually impure and lustful thoughts,” he said: 

Whether a particular, book would tend to excite such impulses 
and thoughts must be tested by the court’s opinion as to its effect 
on a person with average sex instincts — ^what the French would 
call Vhomme moyen aeruuel — who plays, in this branch of legal 
inquiry, the same role of hypothetical reagent as does the “reason- 
able man” in the law of torts and “the man learned in the art” on 
questions of invention in patent law. 

He went on to say that the risk in the use of this test by a 
judge sitting without a jury was that, however fair he might 
intend to be, his notion of the impressions made by the book 
upon the normal person would be “too much subservient to 
his own idiosyncrasies.” Hence Judge Woolsey had consulted 
two friends who satished his conception of normality. Both, 
after reading the book, agreed with him that it did not fulfil 
the legal definition of tending to excite sexual impulses or lust- 
ful thoughts, “but that its net effect on them was only that of 
a somewhat tragic and very powerful commentary on the 
inner lives of men and women.” And so Judge Woolsey 
reached a guarded conclusion: 

I am quite aware that owing to some of its scenes “Ulysses” is a 
rather strong draught to ask some sensitive, though normal, persons 
to take. But my considered opinion, after long reflection, is that, 
whilst in many places the effect of “Ulysses” on the reader undoubt- 
edly is somewhat emetic, nowhere does it tend to be an aphro- 
disiac. 

Judge Woolsey’s opinion may be supplemented by an ex- 
tract from a letter to a member of the Commission, written 
by the late Curtice Hitchcock, publisher of Strange FruU, at a 
time when the Postmaster Genmral was seriously considering 
the exclusion of the book from the mails: 

“1 am ... . primarily concerned with books in what fol- 
lows, both because books are my trade and because I do 
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happen to feel rather deeply that books, even more than 
magazines and newspapers and pictures and radio, lie at the 
very heart of the problem of intellectual freedom. 

“It was not for nothing that Hitler chose books rather than 
any other form of free intellectual life to bum in his symbolic 
bonfire. i 

“Books always have been and we pray will always be a 
freer form of expression than those forms which have mass 
circulation, such as newspapers, magazines or motion pic- 
tures. The mass circulation media inevitably have to pay 
more attention to popular taboos and prejudices of one form 
or another because they have to make themselves attractive 
to so very many different kinds and classes of people. A book, 
however, is something which any individual can take or leave 
alone. Its circulation can be large or small, directed at the 
large or the small audience as its author and publisher will. 
If it pleases A and offends B, B doesn’t have to buy it or read 
it. It isn’t as though, like the newspaper which appears on the 
front doorstep each morning, one had to read it. Conse- 
quently it has always been the most adult form of expres- 
sion which we have. Consequently also it has always been the 
means which the community uses for the testing and develop- 
ment of new and pioneering ideas in the arts, in the sciences 
and in the philosophies. To tamper with freedom of expression 
in book form, therefore, is the most dangerous exercise of in- 
terference with freedom of thought which can be imagined. 
The minute any administration in this country at the behest 
of its own prejudices, starts trying to suppress writing which 
is generidly regarded by the literate book community as serious 
writing — at that moment a really serious blow will have been 
struck at the intellectual and moral progress of the American 
community.’* 
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It is clear that if Judge Wools^’s technique had been used. 
Strange Fruit would have been declared lawful. Whenever the 
work in question possesses obvious literary or artistic merits, 
the Ulyssea decision is the best guide we have. And yet 1 
doubt if it furnishes a universal solution of obscenity prob- 
lems. The few well-known banned books which get talked 
about represent only a small part of the material which is 
submitted to government officials for consideration under the 
obscenity laws. They have to pass on an enormous number of 
publications which most thoughtful citizens fortunately never 
see. In these run-of-the-mill cases there is little evidence to 
show whether the author was expressing his artistic integrity 
or merely seeking to make money out of people who crave in- 
decency. Assume an official or judge who is shocked by the 
dubious passages but is broad-minded and anxious not to con- 
demn everything that he personally dislikes. Judge Woolsey’s 
opinion will not give him much help in determining what to 
do. 

The last definition to be mentioned is used by Mr. Hunt- 
ington Cairns, the present Treasury censor of imported mat- 
ter, whose work will be reviewed in chapter 1*. He regards 
the statutory word “obscene” as meaning sexual stimulants 
not customarily brought into public view. It will be observed 
that this test is not self-explanatory. It merely ties a new 
standard to one already in existence. This is very appropriate 
to the particular task in which Mr. Cairns is engaged. He 
measures the admissibility of books and pictures from outride 
by a synthetic standard of what is allowed inside. That is a 
just practice. If it is not safe for certain matter to circulate 
domestically, then it ought not to come in from abroad; and, 
on the other hand, it would be absurd to exclude at the iKHxkr 
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books and pictures which can he freely sold in American 
bookstores. 

In domestic cases, however, Mr. Cairns’s definition appears 
likely to be less useful. Then there is nothing to lie it to, 
except itself. It pretty much says, “We will permit what we 
permit,” which is going around in a circle. In run-of-the-null 
cases it might be helpful to ask whether this sort of thing is 
customarily kept out of public view, but such a static attitude 
might easily fetter American works of literary and artistic disV 
tinction. The public may benefit from learning about what has^ 
hitherto been kept in the background. 

The upshot of the foregoing discussion is that no legal 
definition of obscenity is very satisfactory. Indeed, I am 
forced to the conclusion that no attempt to frame a definition 
which will work in all situations is likely to succeed. There are 
at least four reasons why this task of formulation is so diffi- 
cult. 

First, law likes to be logical, whereas it is impossible to be 
wholly logical in dealing with relations between the sexes. 
The subject, by its very nature, includes a large element of 
irrationality. It does not fit into the routine life of this work- 
aday world. It takes us to heights and depths otherwise un- 
known, and the heights and depths are so uncomfortably 
dose to each other that often a single path may lead either 
way. When the facts themselves are necessarily fraught with 
contradictory emotions, it is hopeless to expect officials and 
judges to be coldly reasonable in dealing inth literary repn- 
sentations of those facts. 

Second, the obscenity law undertakes to protect a common 
standard of the state, whereas really there is no such thing. 
The division of each community into groups, which wss de- 
scribed earlier, results in several standards of decency, de- 


210 



<BFINlTION OF THE WBONG 


pending on the particular group— wide readers, occasional 
readers, Catholics, Protestants, lovers of art, etc. One group 
wants free access to much that another group considers 
unsafe. Under such circumstances the attainment of a con- 
sistent test which will meet with general approval requires 
larger mutual concessions than many citizens are willing to 
make. This situation gives great importance, as we shall see, 
to the size and characteristics of the tribunal which actually 
decides the issue of obscenity. 

Third, obscenity is a complex idea. It includes three dif- 
ferent real or supposed social injuries: (i) Offensiveness, which 
links indecency to profanity and public drunkenness, (ii) The 
ideological element which, for example, leads the authorities 
to object to a book questioning the desirability and perma- 
nence of monogamous marriage. This element has no neces- 
sary relationship to immoral acts. A few states forbid married 
women to obtain information from doctors which might inter- 
fere with a policy in favor of large numbers of children, 
(iii) Stimulation of sexual impulses and impure thoughts, 
which may perhaps bring about vicious conduct. This is, of 
course, the element which creates the most perplexity. We 
have no means of really knowing how much emotional harm 
is caused by reading of this sort, or the extent to which the 
harmful possibilities are offset, in some cases by a fuller under- 
standmg of the forces which mold and mar human lives, and 
in other cases by sheer entertainment and amusement as relief 
from the fatigue and monotony of work. Perhaps research will 
some day be undertaken in order to enlighten us on such mat- 
ters. Meanwhile those who pass on a questionable publica- 
tion are largely reduced to guesswork about its effect, and the 
guessing is inevitably affected by their own reading and emo- 
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tional experiences. Here> again» we see the importance of the 
selection of the persons who decide the issue. 

Thus the obscenity law is aimed at three different though 
related evils, of which only the first is clearly conceived. The 
attempt to do three things at once is bound to cause 
tainties and confusion. 

Fourth, if reading were confined to normal adults, t 
tors already set forth would cause plenty of trouble, 1 
situation is further complicated by the existence of two groupls 
of readers whose powers of judgment are not fully developed. 
Courts and officials have been very solicitous about the need 
for protecting (i) abnormal persons and (ii) young people. 
Since Qua and Woolsey, able judges from opposite camps, are 
agreed in refusing to let the reading of many normal citizens 
be circumscribed by the peculiarities of the ultrasusceptible, 
we can hope that this group will eventually cease to influence 
the legal standard. Young people, on the other hand, present a 
serious and permanent problem. 

Here, too, the acquisition of a better knowledge of emo- 
tional processes than we now possess is likely to render the 
problem less baffiing. However, the law cannot wait for that 
time to arrive; it must act from day to day on the cases that 
arise. The most obvious evil concerns publications which are 
deliberately designed to be sold to youngsters and exploit 
their ignorance. Their suppression does not curtail any de- 
sirable communication of knowledge and ideas, so that I 
eliminate this matter from consideration. What concerns us is 
the condemnation of books written for adult reading because 
they may happen to fall into the hands of immature persons 
and be harmful to them. 

Ynthout denying that such a danger may exist, there is 
considerable reason for believing that middle-aged judges and 
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legislators may be unduly apprehensive on this score because 
they have forgotten what it was like to be young. Their fears 
about outspoken passages in a novel involve several assump- 
tions — ^that young people will read them at all, that they will 
read them with eager enjoyment, and that they will have the 
same understanding of their poisonous implications as a 
sophisticated adult and yet lack the adult’s ability to reject 
what is bad. The validity of all these assumptions is doubtful; 
they seem to me to underrate grossly the immunity of healthy 
young people and their powers of discrimination. What 1 
mean is best illustrated by the true story of a Cambridge man 
who used to drop into his son’s room at Harvard on Sunday 
afternoons and sit around with the boy’s college friends. The 
conversation on the father’s side consisted mainly of selections 
from his unusually large repertoire of salacious humor. He as- 
sumed that he was making a great hit with the students until 
one day his son said to him : “Father, I wish you wouldn’t talk 
that way to the fellows. Half of them don’t know what you’re 
talking 'about, and the other half don’t like it!’’ 

Somewhat the same idea was expressed by Justice Lummus 
in dissenting from the majority view that Strange Fruit might 
corrupt the youth: 

The record contains no evidence to warrant that assertion, or to 
show that any adolescent ever read the book or would read it 

under normal conditions Of course, conditions that exist 

after prosecution for obscenity has been brought or publidy threat- 
ened, are abnormal and furnish no text of what the opinion calls 
the “probdble audience” of the book. The market for any novd 
can be artifidany stimulated and widened through curiosity aroused 
by actual or threatened prosecution in this Commonwealth, fre- 
quently to the satisfaction and profit of the publisher dsewhere. 

^ch knowledge as I have leads me to believe that mthout such 
artifidal stimulation novels the daas into ahich the bode in 
question fails are read by few girls and by practically no boys. The 
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grrat mass of readers are mature womeu. Plainly the book was not 
written for juveniles. They would find it dull reading. Under normal 
condilions I think the brok could do no substantial harm to the 
morals of youth, for few juveniles would ever see it, much less read 
it. And if by chance some should wade through it, I think it could 
not reasonably be found to have any erotic allurement, even! for 
youth.* 

We ought to have considerable confidence in the ability of 
maturing boys and girls to assimilate what is good for th^ 
and to ignore the rest or throw it away. Judges would do w^l 
to keep in mind this passage* about the education of “m^ 
cousin Bridget Elia,” remembering that the books this girl 
read must have included Elizabethan dramas, Restoration 
plays, and eighteenth-century novels, many of which would 
surely be banned today if they were now published for the 
first time: “She was tumbled early, by accident or design, into 
a spacious closet of good old English reading, without much 
selection or prohibition, and browsed at wiU upon that fair 
and wholesome pasturage. Had I twenty girls, th^ should be 
brought up exactly in this fashion.” 

The conclusion to be drawn from the numerous difficulties 
which I have been describing is that judges and officials who 
have to pass on an obscenity case will find it more fruitful to 
develop an attitude than to search for a definition. Almost 
any definition of obscenity will bar many books which are 
now freely published and which most people believe to be 
valuable — ^for example, Sterne’s Trigtram Shandy and Vol- 
taire’s Candide. One member of the G>mmisrion said: “There 
is no line to be drawn. What is to be determined is not simply 
whether the material is obscene, but what degree of obscenity 
is permissible in the given state of public morals?” In other 

* Commoni cealih v. I$mutadt, SIS Mundnuett* Bcports at Mt. 

* "Uadceiy End, in Hertfordihiie,” Enayt of EUa. 
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words, the real issue is how much frankness will the com- 
munity stand? 

There must be some limit. A point is bound to be reached 
at which the court’s stomach will turn. But that should be put 
off as long as possible. It is not just a question of saving recog- 
nized classics. Some new books will eventually become clas- 
sics, and many which will never attain that distinction serve a 
useful purpose by interpreting the life of today to the readers 
of today. Even as to matter of no literary or artistic merit, a 
logical and rigorous enforcement of the law would be a mis- 
take. It would encourage inquisitorial methods, arouse a con- 
stant hurly-burly, and distract the attention of police and 
public from much more serious crimes. 

The attitude to be developed by the men who have to de- 
cide a border-line case should, I think, include an awareness 
of the following points — that stamping on a fire often spreads 
the sparks, that many past suppressions are now considered 
ridiculous, that the communication of ideas is just as impor- 
tant in this field as in any other, and that healthy human 
minds have a strong natural resistance to emotional poisons. 

FHOCEDURAL DIFFICULTIES IN OBSCENITT CASES 

The inevitable vagueness of the standard of decency pre- 
vents many cases from obviously falling into the «rea of law- 
fulness or the area of illegality. Some kind of careful sorting- 
out is consequently required. The procedural mechanism by 
which the law does this sorting is very important. In succeed- 
ing chapters I shall describe in detail several different kinds of 
mechanisms, such as the Customs and the Post Office, which 
will demonstrate many of the difficulties of establishing a sat- 
isfactory procedure. Before coming to these specific topics, I 
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want to conclude my general discussion of obscenity by men- 
tioning two procedural problems which constantly arise. 

1. Shall the ptibliccOion be judged as a whole or only on the 
baeie of the questionable passages which it contains ? — ^Although 
consideration as a whole is more favorable to the defense, it fis 
surdy the right method. Questionable passages often low 
much worse when they are wrenched from their context ana 
the jury (or other tribunal) reads only a series of reflections on 
sex. Literary merit ought to affect the decision to some extent,'^ 
as both Judge Woolsey and Justice Qua agreed regardless of 
their differences about the proper extent; and merit is most 
likely to be revealed by a continuous perusal of the book. If 
the book be condemned, the unobjectionable pages will be 
suppressed just as completely as the others; the tribunal 
ought to be fully aware of what it is doing. How much will the 
community lose of good along with the undesirable matter? 
Books are ordinarily read as a whole, and it seems sensible to 
say that a book which is involved in litigation ought not to be 
read in an unusiud manner when its life depends on the result. 

There is a little to be said on the opposite side. Everybody 
knows that books known to contain flagrant passages are fre- 
quently not read as a whole. Those who are looking for 
pruriency go straight for the worst pages. Then whatever is 
bad does harm, and the rest matters little. Furthermore, the 
“as a whole” test may be inconvenient to administer at a jury 
trial. The prosecutor cannot distribute twelve copies among 
the jurymen and tell them to read the book at home that 
evening. Every bit of evidence has to be submitted in the 
courtroom. A defense lawyer in an obscenity case related that 
he forced the prosecutor to read the entire book aloud to the 
jury. It took over a week, and several of the jurymen slept. 
At the end of this tedious trial, his client was promptly ac- 
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quitted* And yet real harm might conceivably lie in a few in- 
flammatory incidents, which would be singled out by mem- 
bers of the public. 

Despite these drawbacks, the balance of justice leads to 
judgment of the book as a whole in most jurisdictions, even 
in Massachusetts, which formerly took the isolationist view.^® 
However, the broader test will not necessarily save the publi- 
cation in question. Some books are obscene as a whole. In 
others, the bad may be so bad as to outbalance the rest. And 
the “whole” test has only a very limited application to peri- 
odicals, where readers customarily skip about. 

2. Who actually decides ? — In almost all legal decisions per- 
sonality plays some part. Human beings cannot be eliminated 
from the machinery of justice. The maxim, “A government of 
laws, not of men,” is never completely true. Yet the human 
choice is restricted by settled rules, which we call law. In every 
decision, then, there is a traditional element and a personal 
element. When the rule is vague, like the standard of decency, 
it necessarily allows more leeway for the personal element. 
The foregoing pages have repeatedly called attention to the 
fact that the result of obscenity cases is rather dependent on 
the attitudes of the particular individuals who actually decide 
whether the publication is to be suppressed. 

The makeup of the tribunal and the selection and training 
of its members thus become significant. It is desirable, as 
Judge Woolsey pointed out, that their judgment of how 
readers at large will react to a book should not merely express 
the way they themselves react to it. Now, it is plain that the 
chances for avoiding such a purely personal finding are in- 
creased when several men participate in the decision. Judge 

€f. CommmviBaJiJik v, iMetuiadt, 818 Massachusetts Reports at 662, 
with Commonwealth v. Buckley, 200 Massachusetts Reports 846 (1909). 
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Woolsey took this precaution in unorthodox fashion by con- 
sulting two friends. The law may supply the same safeguard 
by intrusting the case to twelve jurymen or allowing an ap- 
pellate court of three or more judges to substitute their judg- 
ment for that of a single official or trial judge. In such situa- 
tions, individual whims and prejudices may cancel each other 
out. This is impossible whenever one person has the final say. 

Therefore, it is a valuable principle for obscenity cases tha^ 
a single person should not in fact be able to suppress any book or 
periodical or work of art. Even if the words of the statute make 
this possible, wisdom requires that other persons should be 
informally associated in the process of judgment. This prin- 
ciple and departures from it will be often discussed in connec- 
tion with the specific mechanisms now to be described. 
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LOCAL CONTROL OF OBSCENITY 
IN PRINTED MATTER 

A FTEH the censorship of books was abolished in Eng la n d 
JLm. and the American colonies around 1700, the criminal 
law became the usual method for controlling obscenity of all 
sorts, except that plays in England had to be licensed by the 
Lord Chamberlain. When motion pictures appeared, the crim- 
inal law of a state was sometimes supplemented by censor- 
ship, but it is still the sole legal means for checking obscenity 
in books, magazines, and newspapers everywhere except in 
Massachusetts. There a statute of 1945 allows an equity suit 
against the book as well as a prosecution against a vendor. 
This interesting new method for testing obscenity deserves 
attention after we have examined the way the criminal law 
works. 

CONTBOL THBOtrOH THE CBUllNAL LAW 

Under modem conditions the criminal law may operate in 
three different ways : (1) by jury trial, (2) by trial with a judge 
sitting alone, and (S) by threats without trial. 

1. Jury trial. — During the nineteenth century the criminal 
statutes against obscenity were almost alwt^s administered 
by the arrest of the vendor of a publication followed by a jury 
trial. Probably this is still the most used method of control, 
but the increasing vdllingness of accused persons in recent 
years to waive jury trial in all sorts of prosecutions has ez- 
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tended to obscenity cases. For example, the seller of Strange 
Fruit was convicted by a judge. 

Nevertheless, a jury is in the long run, I believe, the best 
tribuiul we have for drawing the line between lawful and 
unlawful publications. It is objected that juries ought not/to 
decide the fate of books, especially those of literary merit, 
because many jurymen never read books at all. Even if this be 
true, the judgment of twelve men may be superior to that of p 
single better-educated judge or official. 1 admit that no jury^ 
would be so well qualified to pass on Ulysses as Judge Wool-' 
sey, but “Nature had but little clay like that of which she 
moulded him.” In state courts it is not always possible to know 
in advance which judge will sit in a particular criminal case. 
Whoever is assigned to an obscenity trial must be accepted 
with all his quirks and prejudices. He may be a rigid moralist 
who believes that high-school students will be corrupted by 
reading Juliet’s wedding-day speech: “Gallop apace, you fiery 
footed steeds.” Of course, any juryman has his limitations 
too, but one advantage of trial by jury is that twelve men 
chosen by lot are likely to have different prejudices which will 
tend to offset each other. The division of the community into 
groups becomes less serious if several groups arc represented 
on the jury. In the vague field of obscenity, a single judge 
must struggle hard to avoid using only the standard of his own 
group. Numbers reduce the personality factor. 

There is another advantage to jury trial in obscenity cases. 
The law is trying to find out whether the book is safe for the 
community or not. Consequently, it is in^rtant to learn as 
well as we can whether the community wants this book — 
whether citizens think that anybody who wishes to read it 
should be allowed to do so. Of course that question cannot be 
put to the whole community, but the next best thing is to 
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address it to a fair cross-section of the community. Twelve 
men in the street are familiar with the amount of frankness 
that Tom, Dick, and Harry will stand, more so than a judge, 
who is somewhat set apart from the regular run of people by 
the seclusion and intense preoccupations of his work. Jurymen 
are not prone to squeamishness. They have been through the 
rough-and-tumble of life and encoimtered plenty of foul lan- 
guage (orally if not in print) without feeling that it has un- 
fitted them for useful, decent lives. Th^ expect harm to come 
from living rather than from books. Jurors know, too, how 
much good comes from living. They have seen that the anti- 
dotes for many vicious poisons are supplied by a sound up- 
bringing, common sense, and ambition to get on in the world 
and start a family. They are likely to have a good deal of con- 
fidence in the ability of the ordinary man to right himself after 
stresses and strains. A judge in his study surrounded by books 
may readily get scared about the dangers of the printed page, 
whereas jurors can be led to consult their own experience and 
see whether they ever knew anyone who was ruined merely 
by what he read. 

This is not saying that a jury will always be more tolerant 
in an obscenity prosecution than a judge sitting alone. It is 
easier to defend the condemnation of Strange Fruit by a trial 
judge than the condemnation of Dreiser’s American Tragedy 
by a Boston jury.* In the long run, however, I would rather 
trust juries to know what is really harmful to the community 
and what may be left to “a wise and salutary neglect.” 

2. Trial by a single judge . — In spite of what has just been 
said about the good points of jury trial, a defendant may pre- 
fer to be tried by a judge. It is quicker and cheaper, and he 

* Conmompealth v. Frisde, 871 MuauhusetU BcpwU SIS (1S80). 

221 



LOCAL CONTBOL 07 OBBGiaVB BOOKS 


may also have confidence in the judge’s education and general 
outlook. 

One very important problem cidls for discussion in this 
situation, namely, the nature of an appeal. The risk that the 
disposition of the questionable book will be determined by the 
peculiarities of one man rather than by the actual needs m 
readers is somewhat lessened by the possibility that his action 
will be reviewed by several judges in a higher court. However|| 
appeal is only a partial cure for individual idiosyncrasies. On\ 
the one hand, it does not protect the community from an ex- 
cessively lenient judge. If he acquits a dealer in gross pornog- 
raphy, the case is all over because an accused person must not 
be put twice in jeopardy for the same offense. And, on the 
other hand, a mistaken conviction will not necessarily be re- 
versed. The defendant may not be able to afford an appeal; 
and, even if he does appeal, his chances of success will depend 
a good deal on the view taken by the appellate judges about 
the extent of their power to reconsider an obscenity conviction 
by a judge who sat without a jury. 

This problem about the scope of appeal may seem pretty 
technical, but it settied the fate of Strange Fruit. Conse- 
quently, the significance of the two confiicting views ought to 
be explained. 

a) By what seems to me the preferable view, the appellate 
court will decide whether the book is obscene or not. A con- 
viction by a single judge will be reversed whenever the court 
is convinced that the book can be safely sold and read. It 
makes no differmice that his mistake was reasonable. Liberty 
of the press is more secure imder this view. With several 
judges passing on the issue of indecency, their joint delibera- 
tions will achieve a more balamsed estimate of the dangera to 
readers and a fuller awareness of the evils of suppression than 
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is likdy in a dedsion by only one man. Furthermore, the court 
then answers the question in which the public is most int«^- 
ed: Does the welfare of the community require that readers 
should be denied access to this book? 

b) A more limited view is that the action of the trial judge 
will not be reversed unless it is clearly wrong. Whenever it is 
reasonable for him to go either way about a book, then his 
decision stands. This was the view of the Supreme Judicial 
Court of Massachusetts in the Strange Fruii case.* We do not 
know whether a majority agreed with Justice Lummus that 
the novel was lawful. Justice Qua refused to go into that ques- 
tion. Instead, he asked whether the trial judge could reason- 
ably find it obscene. In view of the numerous outspoken pas- 
sages, it was easy to say that the trial judge was not clearly 
wrong. Once this procedural approach was taken, the book 
was almost surely doomed. 

The point 1 want to drive home is that, in the cases which 
really matter, this procedure gives the trial judge the final say 
about the circulation of a book. Thus it is a departure from 
the vital principle that there should be no one-man rule over 
freedom of the press. It is true that the trial judge’s determi- 
nation must lie inside the limits of reasonableness, but those 
limits are rather wide. In cases of the border-line books which 
arouse controversy, their very nature is likely to make it rea- 
sonable to decide either way. Just because these cases are very 
close and difficult, the location of the power to decide them 
becomes more important than ever, and there is great need for 
a safeguard against individual prejudices. 

Althou{^ I disagree with this limited view, it is far from 
bdng absurd. It was very natural for the Massachusetts court 
to treat a conviction by a judge just like a conviction by a 

' CommonmaWi v. tmutadi, 918 Mswwfhwifitts Beportsst 5g6-S7 (IMS). 
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jmy. Appdlate judges never override a jury merely because 
th^ disagree with its action. They do so only if they think 
that the jury reached an unreasonable conclusion, and even 
then they often refer the case to a second jury for a new trial. 
If, instead, the judges should substitute their decision on the 
facts for the verdict of the jury, they would be giving trial by 
judges instead of trial by jury, which is guaranteed by the 
Constitution. \ 

Therefore, the only way to upset the limited view of th^ 
powers of the appellate judges is to demonstrate that a con- 
viction by a trial judge in an obscenity case is not really like a 
conviction by a jury. I venture to think that there are strong 
reasons why a judicial self-restraint which is right when a 
court reviews the action of twelve jurymen is, on the contrary, 
unnecessary when several judges review the action of one 
judge. In a situation like that in the Strange FruU case, there 
is no danger of transforming trial by jury into trial by judges. 
It is trial by a court in any event. The only question is 
whether the decision which counts shall be made by one lower 
judge or by several higher judges. The limited Massachusetts 
view rests on the assumption that a state supreme court is less 
fit than a single trial judge to determine what people ought 
not to read. Why so? 

A jury does have qualifications which the highest court 
lacks. A jury conviction for obscenity has a quality all its own. 
It expresses the opinion of a cross-section of the community 
that the book is bad for the community. Jurymen are closer to 
the problem thaw judges. But a trial judge is not closer to it 
than appellate judges. They are just the same kind of people 
as he is, only there are more of them and they are more 
eminent, so that their judgment is likely to be wiser than his. 

This is not a situation where the trial judge based his con- 
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elusion on evidence which is not available to the upper court. 
An example of that would be a dispute whether the defendant 
did sell the book, with witnesses testifying orally on both 
sides. Then the trial judge could see their faces and hear the 
tones of their voices and note their hesitations. The upper 
court, meeting months later, has no such opportunities for 
appraising the evidence, so that it is quite proper to give his 
conclusions from the conflicting testimony as much weight as 
the verdict of a jury under the same conditions. But when it 
comes to the question whether the book itself is indecent, the 
trial judge is no better off than the appellate judges. Th^ 
have everything before them that he had before him. It is all 
in the book, and they can read too. If, after doing so, th^ 
think that he made a mistake even though reasonable, it is 
their job as the highest judges in the state to correct a mistake 
which is depriving hundreds of citizens of lawful access to the 
communication of ideas. Modest deference to the judgment of 
a subordinate is not customary when errors of law are under 
consideration. It is equally out of place when liberty of the 
press is at stake. 

In reply to my argument, it may be siud that if the accused 
wants a decision by many minds, he should request a jury 
trial; but when he waives a jury, he takes his chances on what 
a single judge may do. Hence when the trial judge reasonabfy 
convicts him of obscenity, the accused cannot fairly ask the 
appellate court to go into the case any more fully than if he 
had been found guilty by a jury. He chose a one-man decision, 
and he has no ground for complaint if it went against him. 
The weak point in this reasoning is that the accused is not the 
only person interested in the outcome of the case. The trial of 
the bookseller is also a trial of the book. If his conviction was 
mistaken, many readers will be unjustly dq>rived of the book. 
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Their intellectusl freedom ought not to be intrusted to a 
tribunal of one. Whatever the accused does should not pre- 
vent the law from determiiung obscenity by a method which 
adequately sideguards liberty of the press.* 

One last word on a different phase of this topic of decisioi^ 
by a single judge. I am anxious to avoid leaving the imprelk 
sion that such a man is wholly unfitted for the task of passing 
on obscenity. Although I think that one judge is not so gooq 
as twelve jurymen, I feel strongly that he is a great deal better \ 
than one professional censor, for reasons which will appear 
when the Customs and the Post Office are discussed. And 
a fortiori several judges are better than a censor. 

8. Warnings without trial . — In some cities, notably Boston, 
the normal crimimd procedure of charge, arrest, and trial has 
an odd way of breaking down and becoming transformed into 
a method for controlling books which is entirely different 
from what the legislatme contemplated. The normal pro- 
cedure works best when the prosecution can be directed 
against the publisher of a questionable book, because he has 
enough at stake to impel him to fight the issue of obscenity 
with vigor until it is settled by a jury or a court. Outside the 
state of publication, however, the only way to determine the 
lawfulness of a book by a criminal trial is for some bookseller 
to sell the book and get arrested. Although from the stand- 
point of readers the resulting decision in a courtroom is the 
best device for sorting out indecent books, the bookseller does 
not enj<^ being the guinea pig on whom the book is tested. 

* It is possible that in the Strange Fruit case the limited scope of the ap- 
peal was foned by establidied Massachusetts practice. I have not gone into 
this questkm because we ara concemed not with the soundness cf one case 
but irith the desirability of thb rule. If it be desirable, it can always be 
changed by statute, and other state courts may feel free to adopt the wh 1«: 
theoiy. 
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His arrest casts a cloud on liis shop, the trial is expensive and 
troublesome, and, if the case goes against him, he wiU go to 
jail or at least pay a substantial fine. Many booksellers natu- 
rally conclude that these heavy risks outweigh whatever small 
profits they can expect from copies of this one book. So th^ 
seek a safer method of learning what not to sell. Police and 
prosecutors are ready to co-operate with this desire, for they 
are always reluctant to arrest a routable businessman in any 
trade without first giving him a chance to stop the practices 
which they think objectionable. It is a humane practice which 
saves them much trouble. 

The outcome of this sittmtion may be a system of warnings 
to booksellers that this or that book must not be sold. The 
source of these warnings varies. It may be a police ofiicial or 
the district attorney or even some private group which has an 
understanding with the police — ^a Watch and Ward Society or 
a committee of the booksellers themselves. The actual con- 
trol tends to slide around among these agencies. If the warn- 
ings become numerous, they may be compiled into a black list 
which is distributed to the local bookstores and revised from 
time to Ume. The ^stem really involves covert threats that 
any booksellers who ignore the warnings will be promptly 
prosecuted, coupled with informal assurances that those who 
fmthfully comply are not likely to have trouble under the 
obscemty law. It is hardly necessary to state that rq>utable 
booksellers heed the warnings and quickly remove a banned 
book from thmr shelves, no matter how great its merits or how 
extensive its sales in other parts of the United States. Thus 
no trial takes place. The city has a virtual censorship of books 
unauthorized by any statute. 

Whatever the convenience of this system for bookstores, 
its consequences ate highly prqudicial to the reading public. 
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All the customary safeguards of liberty of the press have gone 
by the board. The actual decision suppressing a book is made 
by one man or a group of men who lack the qualifications of 
either a jury or a judge for determining what is unlawfol. 
Such decisions are reached without any trial or defense by a 
lawyer and they are reviewed by no court, except in rare m- 
stances like the Strange Fruit case when a courageous book- 
seller or publisher is willing to put up a fight. This uncon- 
trolled censorship is likely to suppress far more books thah 
convictions in court would do. Boston readers have been de- 
prived by the black list of many well-known books, although 
none of the publishers were prosecuted in New York. The situ- 
ation is at its worst when a prosecutor or a policeman acts as 
censor. It is not much better when control is vested in a pri- 
vate organization like the Watch and Ward Society, where the 
actual decision is likely to be made by elderly men morbidly 
interested in reading obscene books so that they can keep 
them away from others or by zealous employees anxious to 
exhibit activity in order to hold their jobs. When the book- 
sellers do the censoring themselves, the public at least gets the 
benefit of literary training; but the booksellers are bound to be 
timid because they know that they will lose their privilege if 
they pass a few books which are subsequently denounced by 
local clergymen and moralists.^ 

PROCEEDINGS AGAINST THE BOOK 

The system of controlling books by warnings from persons 
without legal authority aroused so much indignant criticism 

^ For a more detailed account of this system, see FSIIS, pp. 586-S8, and 
the several references there cited, especially Grant and Angoff, **Masiia* 
chusetts and Censorship,” 10 Boston University Law Review 86, 147 (1680), 
and ^Recent Developments in Censorship,” thtd., p. 488. 
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that Boston booksellers drafted legislation^ and succeeded 
after eighteen years in getting it enacted in much improved 
form in 1945.^ The central feature of this statute is that it per- 
mits an advance decision on the indecency of a book, without 
obliging anybody to commit a possible crime and run the risk 
of punishment. The law tries the book and not the bookseller. 

This Massachusetts law deserves nation-wide attention. It 
seems to me the best method yet devised for drawing the line 
between decent and indecent books. The new remedy works 
like this: The attorney-general or some district attorney be- 
lieves a book on sale to be obscene. He starts a suit in equity 
directed against the book. The trial judge examines the book 
summarily, and if he agrees that there is reasonable cause to 
believe it obscene, then he notifies all persons interested to 
come in and defend the book. Notice is sent by registered mail 
to the publisher, the author, and any other copyright owner. 
Booksellers learn of the proceedings through legal advertise- 
ments in a newspaper. If nobody bothers to defend the book, 
it is likely to be condemned by default. 

If the book is worth anything, however, contestants are 
sure to appear. Then the case is set down for speedy hearing. 
Since the suit is in equity, a single judge will usually try it, 
but any person interested on behalf of the book can ask for a 
jury.^ Experts may testify and evidence may be given about 

* On the 1928 bill, see Chafee, The Inquiring^ Mind (1928), p. 140; FSUS, 
pp. 6S8-40. This bill provided for an injunction against the book, and 1 
suggested that it might be unconstitutional under Near v. MinuMota, 288 
United States Reports 697 (1981). The substitution of a declaratory judg- 
ment in the 1945 statute probabbr disposes of this objection. 

^MasBoehuwUs Acts (1945), c. 278, amending MassaehiueUs Oetural 
latM, c. 272, secs. 88-28U. See Note, 59 Harvard Law Review 818 (1946). 
This statute became operative too late to affect the Strange Fruit case. 

^ An amendment pending in January, 1947, allows the commonweidth 
also to obtain jury trial. This change is desirable. The customs law is similar 
(see 19 United States Code, sec. 1305; and below, p. 252). 
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“the literary, cultural or educational character” of the book. 
At the end of the hearing the book is adjudicated obscene or 
not obscene. Either side can appeal to the Supreme Judicial 
Court.® 

Just what is the consequence of a decree against the book? 
This is a very interesting point about the statute. The court 
does nothing at aU to the book. It is not burned as under me 
Nazis. The decree is really a declaratory judgment, which is 
put on ice until somebody disposes of the book to a matu^ 
person and is prosecuted therefor. (Maturity is fixed by the 
statute at the age of eighteen, and sales to younger persons 
are in a special category, to be discussed later.) In this subse- 
quent prosecution, the new statute makes it essential for the 
commonwealth to show (a) that the defendant was distribut- 
ing the book and (6) that he did so **hnowing it to be obscene,” 
Inasmuch as actual proof of knowledge may be difficult if the 
booksellm* denies having read the book, the value of the prior 
dedaratoiy judgment lies in dispensing with that difficulty. 
A prior decree against the book conclusively establishes the 
defendant’s knowledge of its obscenity. Thus a bookseller 
must k^p track of these equity suits and remember at his 
peril what books have been judicially condemned.* Anybody 
who subsequently sells such a book is almost sure to be con- 
victed of crime and severely punished. 

Conversely, if the equity decree was in favor of the book, a 
bookseller who is afterward prosecuted for selling it to a ma- 

* Althou^ tills statute does not mention aiip^, the general krislntion 
on the ri^t of a{ipeal doubtless applies. Knee the case is in equity, the 
state can amwal from a decree in favor of the book, although it cannot ap- 
peal fimn an acquittal for a crime. 

* The statute aenably makes a nmilar provision about sales while a case 
is pending. As socm as the court issues notice that a suit againrt a book is 
tinder way, every bodcseller is bound to know about it. If he sells the bode 
before the final decree, he takes the risk that this decree will be unfavorable. 
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ture person will have a complete defense of lack of knowledge 
of obscenity, which will probably assure his acquittal. 

These provisions about the binding effect of the equity 
decree in a later prosecution may be called into play very 
rarely, I venture to predict that an equity decree either way 
will usually settle the fate of the book. If the court condemns 
the book, it will disappear from the market in Massachusetts. 
And if the book is held not to be obscene, it will be sold freely 
to persons over eighteen. Such a result is very desirable and is 
a great improvement on the old situation of control by un- 
authorized black lists and occasional punishments. One can 
say that the legislature has adopted the best features of the 
black list and got rid of its drawbacks. Under the statute bad 
books are sorted out by a system of warnings from qualified 
sources after an adequate legal investigation with full oppor- 
tunity for both sides to be heard. So far as sales to persons 
over eighteen are concerned, penalties may be practically 
obsolete except for those who trade in pornography with open 
eyes. No doubt some decisions will still meet with consider- 
able disapproval, but this is inevitable if we are to have ob- 
scenity laws at all. 

The new remedy has two additional advantages over the 
customary method of control by the criminal law. First, it 
tends to produce uniform treatment of a particular book 
throughout the state. Uniformity is unlikely whm the ob- 
scenity line is drawn through a criminal trial. If a jury acquits 
A for selling Flaming Youth, and B later sells the same novel, 
the police may arrest B, and the jury which tries B will not be 
prevented by the former verdict from convicting him. Indeed, 
the law will take every possible precaution to keep the second 
jury from learning about the other case. If the two booksdDers 
are tried by judges sitting alone, the second judge mi^ be 
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inclined to respect the findings of his associate, but he is not 
bound to do so. When H. L. Mencken was acquitted in Boston 
for selling a banned issue of the American Mercury on the 
Common to an agent of the Watch and Ward Society, a dif- 
ferent judge convicted a Harvard Square dealer for disposmg 
of the same magazine.*** And an appeal will not necessar^ 
establish uniformity. When the highest state court sustains 
the Strange Fruit conviction, it did not make the book unlaw- 
ful even in Cambridge. Since the majority expressly refused to 
pass squarely on the issue of obscenity, it would be entirely 
proper for another trial judge, who agreed with Justice Lum- 
mus that the book is not indecent, to acquit the very same 
bookseller for making a second sale of this novel. The old prac- 
tice could easily leave everything up in the air for the future. 

Second, the new law will procure a clean-cut holding on 
obscenity if there is an appeal from the decree of the trial 
judge. Because the suit is in equity and not a criminal pro- 
ceeding, the Supreme Judicial Court will not take the limited 
view of its powers which I have ventured to criticize, and 
merely ask whether the decision below was reasonable. In- 
stead, the coiut will follow its customary equity procedure of 
reversing the single judge if it disagrees with his findings of 
fact. Consequently, the danger of one-man rule over the sale 
of books is nonexistent.** 

There are, however, some features of the Massachusetts 
statute which are more questionable. These should be care- 
fully examined in any other state where adoption of the new 

Chafee, The Inquiring Mind (1BS8), p. 137. For further proceedings 
■ee American Mercury v. Chaee, IS Federal Reporter, Sd Series, 2S4 (1M6). 

*‘ If aaotlier state should adopt the Massachusetts remedy, it Would be 
desirable to insert an express provision on this point in the statute. The 
soqie of renew on equitable issues generally b less wide in some states than 
in Massachusetts. 
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remedy is under consideration. This is not the place for an 
extensive discussion of problems of draftsmanship, so I sludl 
briefly suggest three points: 

1. The new remedy might conceivably be extended to in- 
clude, not only books, as in Massachusetts, but periodicals, 
pamphlets, etc., as well. These are equally important instru- 
mentalities for the communication of information and ideas, 
so that it is desirable to have a better method of control than 
prosecutions and black lists. 

2. The Massachusetts law is too rigidly limited to sales to 
persons over the age of eighteen. The new remedy is not avul- 
able for sales to younger persons because then knovdedge of 
obscenity is no longer an essential element of the crime. When 
books are to be sold to children, it is very likely fair to force 
the bookseller to read them through and assure himself that 
every book is above suspicion. But a college freshman is not 
a child, and yet he is often only seventeen. Contemporary 
novels are often assigned for reading in college English 
courses, as well as classics which violate orthodox definitions 
of obscenity. In such a situation a college bookstore is entitled 
to the benefit of the new reme<fy, instead of being obliged to 
rtm the risk of having faithful employees arrested and perhaps 
jailed by some squeamish judge. The statutory age should be 
lowered to seventeen and perhaps even to sixteen, when a 
young person is considered old enough in most states to go 
out to work and encounter much more corrupting influences 
than those of the printed page. 

S. The new remedy is one-sided. It can be initiated only by 
a public prosecutor. Suppose that he objects to a new novel 
of distinction but refuses to start an equity suit. Instead, he or 
the police warns all booksellers that they will be arrested if 
they display the book. What is a bookseller to do now? He 
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honestly believes the book to be decent as a whole in spite of 
certain passages, but he may go to jaO if he sells the book to a 
man of fifty. If the court should find the book obscene, he 
cannot establish the statutory defense of lack of knowl^ge 
because he has read the book and knows just what it Mn- 
tains. In short, all the evils of the old black-list system are 
back again. The way out is simple. Amend the statute to al- 
low the publisher or author or other copyright owner to sUt^ 
an equity suit against the attorney-general of the state, askiiig 
that the book be adjudicated not obscene. This reform is en- 
tirdy in accord with common practice in declaratory judg- 
ment cases.^ For example, a party to a contract often sues for 
a declaration that he is not liable under a certain clause, which 
tile court then proceeds to interpret. The free circulation of 
books and other reading matter soon after publication is very 
important to the public unless the law is really violated. 
Hence the producers of the book should be able to vindicate 
the right of citizens to read it without being obliged to wait 
for the government to take the first step. 

Finally, although the Massachusetts statute seems likely to 
work well,'* it would be wise for another state not to imitate it 
for a few years until the success of the new remedy has been 
demonstrated in a few cases. Delay will also show what modi- 
fications are desirable. 

** Tbe omiMion of such a provision in the Massadiusetts statute may be 
due to the fact that Massachusetts is behind other states in its gen<»al legisla- 
tkm on dedantoiy judgments. 

See the favorable comment on this statute by Justice Qua in the Strange 
Fruit case, S18 Massadiusetts Reports at Ml. Tbe first case under the 
statute acquitted the book; the commonwealth will afgieal (see J. Mitchell 
Mmse, ‘‘Massachusetts Court Clears Forever Amher," Nev> York Herald 
Tr&une Weddg Book Review, Mardh SO, 1M7). 
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ADMINIhSTRATIVE control of obscen- 
ity AND OTHER OBJECTIONABLE MAT- 
TER IN MOTION PICTURES AND RADIO 

S INCE motion pictures and radio are, respectively, the sub- 
jects of two other publications of the Commission,^ 1 shall 
simply compare the applicable governmental mechanisms 
with those used to control printed matter and discuss their 
relation to liberty of the press. 

The supervision of radio by the Federal Communications 
Commission and of motion pictures by censors in some states 
and cities is not the only method for controlling obscenity and 
other departures from criminal standards. The criminal law is 
always operative. The theater which exhibits an obscene mo- 
tion picture can be prosecuted under state law, and a federal 
statute punishes the interstate transportation of indecent 
films.* Filthy language in a radio broadcast may lead to the 
speaker's arrest by the local police. These situations raise 
much the same problems as those already considered in con- 
nection with books, so that they need not detain us further. 

Censorship of motion pictures, where it exists, is of concern 
to us because it obviously ignores the principle against one- 
man control over obscenity. As to radio. Congress has not 
authorized the Federal Communications Commission to exer- 

^Fraedom of the Monet (1M7) by Ruth A. Indis; and The Atmiem 
Itadio (1M7} by Uewellya White—both pubiisbed by the llnivenity of 
Chicago Flees. 

' 18 United States Code, sec. 896. 
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dse any censorship,* but obscenity, profanity, and knowingly 
false communications from a broadcasting station are grounds 
for the suspension of its license by the FCC.* Moreover, 
Congress may conceivably take away the existing immu^ty 
from censorship. 

Is there any constitutional protection against censorship of 
films and broadcasts? \ 

As a matter of logic and the strong policy in favor of the 
communication of ideas, the First Amendment and the re- 
lated clause in the Fourteenth Amendment ought to apply to 
movies and radio as well as to newspapers and books. His- 
torical^, however, it has not worked out quite that way, as I 
pointed out briefly while discussing the Constitution.* The 
tradition of freedom for newspapers and pamphlets was in- 
grained in American minds before 1791. Anything approach- 
ing control before publication by a censor aroused an im- 
mediate revulsion. Recent Supreme Court cases have ex- 
tended this established resentment to new attempts for the 
control of printed matter, such as heavy taxation* and roving 
injunctions against a scandalous newspaper.^ When other 
forms of communication came before the courts, they did not 
benefit from such a firmly established resentment. The theater 
exemplifies the situation. The English have long been accus- 
tomed to the licensing of plays, although they would never 
yiow the licensing of a particular book or a particular issue of 
a newspaper. Theaters were more or less under the ban before 
our Revolution. When they did come in, plenty of people were 
temperammitally inclined to favor a tight control by the au- 


* 47 United State* Code, *ec. SS6; see ibid., sec. 815. 

* Ibid., sec. 808(m)(D). * Above, p. 85. 

* OmjmM V. Amfinemt Pnt* Co., 887 United States Reports 888 (1886). 

* Near v. Mimeeota, 888 United States Reports 687 (1881). 
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thorities. So far as I know, we have never licensed a particular 
play in this country, as the Lord Chamberlain does in Eng- 
land, but a theater must have a license which is usually re- 
newable after a year. The possibility that renewal will be re- 
fused tends to make the theater delete any passage to which 
the controlling authorities object.^ Contrast this situation 
with the condemnation which a court would visit on a law 
requiring a newspaper to be licensed annually. So far as I 
know the United States Supreme Court has never passed on 
theater licenses, and I cannot remember that their constitu- 
tionality has ever been questioned in a state court. 

When motion pictures began, they usually appeared in 
vaudeville theaters, so that an association with licensing was 
early established. The United States Supreme Court upheld 
state motion picture censorship in 1915,^ and many state 
cases agree.^^ If decisions are made by a single censor, all the 
dangers of one-man rule over ideas are present, since there is 
no appeal to a court. 

Licensing of the radio was compelled by the limited number 
of wave lengths. However, Congress has done its best to pre- 
vent governmental control of the subject matter of broad- 
casts except for a prohibition against long-recognized abuses 
like profanity and obscenity. The Supreme Court has not 
squarely decided whether the First Amendment has any ap- 
plication to the regulation of broadcasting stations, but at 
any rate (so the Court has held) it does not prevent the re- 
fusal of licenses to stations which persist in network contracts 

•SeeFSUS,!^. 

* Mutual Film Carp, v. InduHrial Commission of OMo, SS6 United 
SUies Reports S30 (lOlS). 

These are collected in Note, 04 American Law Re]Mrt8 Annotated 505 
(1020). For a thorough description the procedure of New York censorship 
see Benjamin, AdminUiralioe Adjudication in ike Stats of New York: Tm 
E ducation Department, IV (1042), 170-^, 102-08. 
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which are considered by the Communications Commission to 
be contrary to the public interest.^' 

I have now shown the historical divergence between the 
very wide range of liberty given to printing and the na^w 
scope given in the past to other forms of «q>ression. The hext 
question is whether coiurts might be persuaded to close this 
gap somewhat and extend the protection of the &ee-spc^h 
clauses to the theater, the motion picture, and the radio. \ 
The theater differs from a newspaper in two ways whi^h 
may be significant. First, the communication of news and 
opinions plays a much smaller part than in the traditional use 
of the printing press; entertainment and perhaps art are its 
main features. A judge like Justice Frankfurter who regards 
the First Amendment as designed to protect mainly the form- 
ative stages of political action might say that the amendment 
has no application to entertainment and art.’^ 1 shall return 
to this point when I take up the motion picture. Second, a 
theater is a place where people meet to amuse themselves. 
It has some resemblances to a dance hall. A night club with a 
floor show is halfway between. Plainly there must be some 
police control over amusement halls. On the other hand, a 
newspaper is merely read, and people do not gather in the 
newspaper office and cavort. I fail to see the possibility of 
abolishing all police control of theaters in view of this fact. 
One mi^t say that apublic meeting in a hall is analogous and 
yet is protected by the Constitution.” Still, everybody knows 
that a public meeting is a very different affair from a place of 

u NaUcml BroadauUng Co. v. Umied Statu, 818 United States Reports 
180 at SW (1848). See below, ch^. 83. 

‘‘See his majority opinion in Minersville School DiHrict v. Oobitis, 
810 United States Rqmrts 888 (1840), sustainii^ compulsory flag salutes in 
schools; and his dissenting opinion in Wut Firgima State Board o/ Edvati^ 
T. BauuMe, 818 United States Reports 084 (1848), in wbidi the majority 
invafidated such salutes. Compare my discussion, above, pp. 41, 88-84. 

** Do Jong* v. Oregon, 888 United States Reports 888 (1887); Hague v. 
C./.O.. 807 United States Reports 400 (1838). 
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entertiunmeat. It falls under Justice Frankfurter’s idea of an 
initial political process and, unlike theaters and dance halls, 
it has not been associated with immorality of conduct. This 
point does not mean that the governmental control of theaters 
should necessarily continue to be so arbitrary as it is now. 
If the nonentertainment aspects of the theater were better 
appreciated by those who make laws, a way ought be found to 
shape the governmental control so as to apply roughly to 
objectionable acts and leave the expression of ideas somewhat 
the same freedom as such expression now possesses when it is 
in print. And conceivably a court might upset some arbitrary 
control of the theater. Yet 1 have not much hope of remedial 
judicial action. There are many subtle pressures which the 
authorities can bring on a theater without squarely presenting 
the issue of illegality of words and ideas before a court.’ ^ The 
theater owner acquiesces in the wishes of the mayor or the 
police without going to court, because the consequences of an 
adverse verdict are fatal to his enterprise. Therefore, 1 expect 
that freedom of the theater will come, not from any new court 
decision, but from a more enlightened public opinion and from 
improvements in the machinery of administrative regulation. 

The motion picture offers more opportunity for constitu- 
tional protection. The resemblance to a dance ball has now 
disappeared almost entirely. Furthermore, the theater prob- 
lem is local and under municipal regulation, whereas a photo- 
play has a nation-wide publication almost simultaneously and 
so is a subject for either national or state regulation. Of course 
there is some municipal regulation as well, but if existing state 
censorships were struck down by the com^, I surmise that 
municipal censorship would take warning and be more dis- 
creet than it is now. The cases of Jdiovah’s Yfitoesaea show 

’*8ceFSt}S,pp.Nts^. 
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the readiness of the Supreme Court to strike down arbitrary 
local control over the communication of ideas.^ 

It is argued that motion picture censorship is essential be- 
cause of the number of indecent films which would otheprise 
be exhibited in cheap theaters outside the influence of the 
Hays-Johnston Office. Although the criminal law wouldWill 
be available, it is said to be too slow and cumbersome to c^eck 
such pornography. 1 fail to see, however, why pictures on the 
screen present a different problem from pictures of the same 
undesirable sort in cheap illustrated magazines. Yet we get 
along pretty well under a Constitution which makes censor- 
ship of periodicals impossible. And are people in Massachu- 
setts and West Virginia, who are not guarded by state censors, 
more immoral than the sheltered citizens of New York and 
Virginia?^* 

The upshot of what I have just said is that, apart from his- 
tory, there is only one conceivable good reason for denying to 
the motion picture the freedom which belongs to the printing 
press. This lies in the entertainment purpose of the movies 
and ties up with the first point I made about the theater. Is 
the protection of the First and Fourteenth amendments lim- 
ited to the communication of news and political opinions? 
Is the Constitution unconcerned with art? Quite the contrary, 
as I have argued earlier.^^ It is possible that the Supreme 
Court might now be persuaded to overrule its decisions of 
1915 upholding state film censorship.^^ The chances are par- 

^ Lovell V. Oriffint 808 United States Reports 444 (1988), and many sub- 
sequent decisions. See FSUS, pp. 898-409. 

^1 have noted censorship statutes in Connecticut, Florida, Kansas, 
Louisiana, Maryland, New York, Ohio, Pennsylvania, and Virginia. 

Above, pp. 52-64. 

**The question is argued more fully in FSUS, pp. 544-48. See also 
‘‘Censorship of Motion Pictures,*’ 49 Yale Law Jounim 87 (1989); Kadin, 
“Administrative Censorship: A Study of the Mails, Motion Pictures and 
Radio Broadcasting,” 19 B^ton University Law Review 588 (1989). 
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ticularly good in the case of newsreels, which are very close to 
the press. (These are already exempted from the state censor- 
ship in Kansas, New York, and Pennsylvania.) And the Court 
will perhaps go still further and protect documentary and im- 
aginative films as well, on the ground that liberty of the press 
embraces all discussion which enriches human life and helps 
it to be more wisely led. 

The radio situation does not call for the overruling of any 
decision or indeed for reform in this connection. It is merely 
important to hold the freedom from control of subject matter 
which now exists. It seems foolish to question the govern- 
mental power to allot wave lengths, and the successive federal 
commissions have hitherto allotted wave lengths without in- 
terfering unfairly with the expression of facts and ideas. Of 
course, the danger is that the present freedom may be im- 
paired in the future.^* The recent demand of Representative 
Rankin of Mississippi for the scripts of Raymond Swing and 
other commentators shows what we have to fear. I hope that 
encroachments on radio content, such as this request en- 
visages, will be resisted by the Supreme Court as contrary to 
the First Amendment. 

Enough has been said to show the complexity of problems 
as to regulation of instrumentalities of communication other 
than print and addresses at meetings. The attempt of a great 
motion picture director to bring films within constitutional 
freedom of speech by the formula: ‘‘Speech is ‘speech,’ ” 
presents far too simple a formula. To the law, at any rate, 
speech on the stage of a theater is not the same as speech on a 
soapbox. 

See “Indirect Censorship of Radio Programs/* 40 Yale Law Journal 
007 (lOSl); and other references in FSUS, p. 054, n. 03. Some past instant 
of control by the Federal CommunicaUons Commission are adversely criti- 
ciaed by Kadin, op. ciX., pp. 507 ff. 
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CONTROL IN THE CUSTOMS SERVIC^ 
OVER IMPORTED PUBLICATIONS 

M kchanisms for determining whether publications violate 
communal standards fall into two broad types: (1) ^e 
courtroom type, involving decisions by jurymen or by. one or 
more judges, and (2) the administrative type, involving deci- 
sions by a single ofBcial or by a board of officials. We have al- 
ready seen these two t 3 rpes exemplified, the courtroom type 
by criminal prosecutions for obscenity and the administrative 
type by the censorship of motion pictures and by police warln- 
ings not to sell specified books. Although strong objections 
have been made to these particular uses of administrative 
mechanism in order to control bookstores and movie theaters, 
it does not necessarily follow that every kind of official super- 
vision over publications should be abolished. Leaving aside 
war, when some censorship is regarded as inevitable if the 
enemy is to be prevented from learning our military secrets, 
we find two branches of the national government in which 
administrative mechanism has long been used on a large scale 
to weed out supposedly undesirable publications— the Cus- 
toms Service and the Post Office. 


COMMON CHARACTERISTICH OF THE CUSTOMS AND THE 
POST OFnCE FAVOBING EXTENSIVE CONTROL 
BY OFFICIALS 

Despite the great differences in their normal work between 
the Customs Service and the Post Office, th^ have some im- 
portant characteristics in common which made it ea^ for 
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Congress to intrust both of them with the job of censoring. 
In the first place, it was not necessary to set up a whole new 
organization, as when a state legislature establishes censorship 
of motion pictures. Many customs and postal ofiBcials were 
already there. Secondly, these federal employees do not have 
to go out of their way to find questionable items, like city 
police visiting many bookstores to ferret out sales of indecent 
publications. Every book which comes in from abroad or is 
mailed passes automatically through the hands of govern- 
ment officials so that they can readily examine it for possible 
illegality. When something conceivably obscene falls right 
under an official’s eyes in the ordinary course of his business, 
it is convenient for him to stop it from reaching readers until 
its lawfulness has been decided. 

This brings us to the question, “Who should make the 
decision?’* The handling of this problem in the Customs Serv- 
ice and the Post Office is bound to be affected by a third char- 
acteristic they have in common, namely, the fact that their 
officials do a great deal of deciding in any event. Postal of- 
ficials are determining, for example, whether certain kinds of 
perishable food can go through the mail. Customs officials are 
constantly valuing imported articles and classifying them as 
dutiable at this or that rate. When officials habitually act like 
judges, it is quite natural for them to handle a dispute about 
the obscenity of a book. This seems a small matter in com- 
parison with a contested classification under the Tariff Act in- 
volving thousands of dollars. The distinction that tariff rates 
have nothing to do with freedom of the press is easily over- 
looked. 

Contrast the criminal law where the job of judging is taken 
over by courtroom mechanism right awi^r. Not only is the 
defendant’s guilt determined by a jury or a judge, but also 
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the police must take him to s magistrate as soon as he is ar- 
rested and get judicial authorization for his detention in jail. 
Yet when a book is arrested at the border or in a post office, 
no court order is required. Although this allows custom^ and 
postal ofiScials to interrupt the free flow of ideas, a different 
practice would be very inconvenient. If every seized book or 
magazine had to be referred to a judge immediately,! the 
United States courts wovdd be burdened with an enonripus 
mass of publications, most of them clearly obscene. And much 
of the innocent matter which is now released by the officials 
after a day or two would be held up for weeks until a judge 
could find time to pass on it. Consequently, it is generally 
agreed that the use of administrative machinery in the early 
stages of proceedings against imported or mailed books dis- 
poses of the great majority of cases satisfactorily without 
bothering a court. 

The real controversy turns on what ought to happen in the 
later stages of the contested border-line cases. Two main ques- 
tions have arisen: (1) Should administrative mechanism 
handle these cases to the finish, or should courtroom mecha- 
nism be brought into play at some period? (2) How may 
administrative mechanism best be designed to perform either 
the entire task of judging books or a substantial portion 
of that task? The existing law answers these questions in one 
way for the Customs Service and in quite a different way for 
the Post Office. Therefore, it will be fruitful for me to present 
a comparative study of their respective methods for con- 
trolling mdecency, beginning with the Customs. 

STATUTES AS TO THE CONTROL OF DIFORTED 
PUBUCATIONS IN THE CUSTOMS 

Two separate sections of the customs l^islation are ap- 
plicable, a criminid statute and a forfeiture statute. 
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The criminal statute provides severe punishment for any 
person who fraudulently or knowingly imports “any merchan- 
dise contrary to law.“‘ In order to find out what is thus made 
criminal, one must look at the types of books condemned in 
the forfeiture statute (next discussed) and at several portions 
of the Criminal Code. For example, if an importer brings in a 
book by mail, he may violate statutes declaring many types 
of matter to be nonmailable,^ such as infractions of the 
Espionage Act of 1917 and incitement to arson, murder, or 
assassination. Another crime under the Criminal Code is im- 
porting an obscene motion picture film by express or other 
common carrier.* If the government prosecutes a person on 
the charge of importing an obscene book, the determination 
of obscenity is expressly intrusted to a jury. Whatever I have 
previously said about the criminal law is relevant. The cus- 
toms criminal statute requires no further attention, because 
in obscene-book cases the government rarely seeks to punish 
the importer. It usually relies on the forfeiture statute and 
proceeds against the book itself. 

The forfeiture statute* is the basb of all the ensuing dis- 
cussion of the Customs. It prohibits the importation into the 
United States of three types of objectionable matter: (1) 
books and other publications advocating treason or insurrec- 
tion against the United States or forcible resistance to any 
federal law; (2) books and other publications containing any 
threat to take the life of or inflict bodily harm upon any per- 
son in the United States; and (S) “obscene” books and other 

* 19 United States Code, sec. 159SG>), enacted as sec. 59S of the Tariff 
Act of 1990. KmOar provisions have long been in force. 

* 18 itnd., secs. 994. 949, 944. 

* Ibid., sec. 999. 

* 19 ibid., sec. 1909, enacted as sec. 909 of the Tariff Act of 1990. 
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publications, pictures, images, and articles.’ Then follow two 
important provisions set forth later, which were inserted dur- 
ing the Senate debates.’ 

This statute took its present form in the Smoot-Hawley 
Tariff Act of 1980. The obscenity provisions are muchWder, 
going back to 1842 for pictures and 1890 for books. The new 
clauses about treason and insurrection and threats of family 
harm, etc., aroused much opposition when they appear^ in 
the tariff bill as introduced in 1929.^ It was urged that cus- 
toms inspectors might interpret this language loosely so as to 
keep out a wide range of foreign political literature. For ex- 
ample, Alfred Bettman, a distinguished Cincinnati lawyer and 
assistant to the Attorney General during the first World War, 
wrote of the treason and insurrection provision as follows; 

*Tf this really means what it says, then it is useless. For, 
as a matter of fact, nobody writes or imports any book or 
writing advocating or urging treason, insurrection, or forcible 
resistance to any law of the United States. 

“In all the history of courts in the United States there has 
never been a conviction for treason [except during a war]; and 
Aaron Burr was the last man who advocated insurrection. 
But the proposed tariff bill proposes to place the interpreta- 

* Additional prohibitions exclude drugs and articles for preventing con- 
ception causing abortion, and lottery tickets or advertisements of lotteries. 

* The Senate debates on this section of the 19S0 Tariff Act are in 71 G)n- 
gresskmal Record 4432-89, 4445-72 (October, 1929); 72 ibid. 5414-81, 5487- 
5520 (Mardi, 1980). 

*Sec the protests reprinted in 71 ibid, 4449-50 (Bettman, Chafee), 
4471 (group of Harvard professors including F. W. Taussig, £. F. Gay* and 
Ralph Barton Perry); 72 ibid. 4898-98 (prepared by the National Popular 
€iovemment League and signed by about 500 persons, including many col- 
lege presidents, professors, librarians, authors, dergymen, etc.); 5501 (A. 
Lawrence Lowell, Niebuhr, John Dewey); 5506-7 (Bish<^ McCoimell, 
John Deway, Conieli professors, and othtf well-known educatoiB, editors, 
etc.). 
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tion and application of the section in tiie hands of customs 
officials and the Customs Court, and we know by experience 
that language of that sort is interpreted and applied by ad- 
ministrative officials in a manner most dangerous to civil 
liberties and contrary to fundamental constitutional concep- 
tions. 

“For instance, take a book which in a most scientific, im- 
personal, and philosophical manner discusses violence as a 
mode of political activity, for instance, as those written by the 
French political scientist, Sorel’s work on Violence, or a book 
which discusses the ethics of revolution in a most philosophic 
and detached spirit. The author might even take his stand 
against the use of violence under any circumstances but in- 
clude within his book, for purposes of discussion, the argu- 
ments of his opponents. Such discussions occur in the works 
of some of our most learned political scientists and constitu- 
tional lawyers. Such books do and ought [to] form part of the 
reading of students of problems of law, government, and 
ethics, and it is just such books which administrative officials, 
not equipped with the necessary philosophic and scholarly 
outlook, are apt to interpret as falling within a provision of 
this nature.”* 

This storm of protests encouraged Senator Cutting of New 
Mexico to urge the total repeal of the forfeiture statute. 
There were prolonged debates on the floor of the Senate, dur- 
ing which the desks of some opposing senators were piled high 
with risqu^ books (lent by the Customs and never returned). 

These debates threw a good deal of light on what actually 
happened under the old law (before 1930) after a book was 
detained by a customs inspector because it looked obscene to 

* T1 an. 4MS. On the kte Mr. Bettnum, see FSUS, pp. 07, 147, S41 n., 
44«, 470-71. 
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him.* According to Senator Catting, the book was first turned 
over to the dq)uty collector of the port; and, after he had 
passed on it, it was sent to Washington for a ruling by the 
Deputy Commissioner of Customs, who examined it with his 
assistant. If there was any doubt as to the correctness of the 
decision of the local man at the port, the matter was taken 
up with the Commissioner of Customs and, in exceptional 
cases, with the Assistant Secretary of the Treasury. \ 

Did this end matters? Not absolutely, so far as the statutes 
went. Let us suppose that a professor of Spanish was bringing 
back a book from Madrid and had it taken out of his trunk 
by a New York customs inspector, who thought it obscene. 
After going through a series of adverse decisions by officials as 
just described, he did have a theoretical right to appeal to 
some court or other by a procedure primarily designed by 
Congress to review valuations and classifications of pottery 
and woolen blankets. He could go to the Customs Court, 
which was not a regular court but a sort of board of impartial 
experts on technical customs matters, or by acting at high 
speed he could get before a United States district judge." But 
the professor who went to the 1922 Tariff Act to see what he 
could do would be very unlikely to find out about these possi- 
Inlities of appeal, which are presented hundreds of sections 
away from the section relating to obscene books. If he went 
to the lawyer whom he was accustomed to consult on his in- 

* For the procedure before IMO as to obscene books, as compared with 
the provinons td the 19S0 Act, see 71 Congressional Record 4430; 72 ibid. 
M22-2S, M02, 5517-18. 

**Sce 19 United States Code, sec. 1501; Ex parte Bedeelite Corporatum, 
279 United States Reports 438 (1929). In 1930 the Customs Court lost its 
power to review obscenity eases and other charges of unlawfulness against 
books, works of art, etc. 

" 42 Statutes at Large, p. 985, sec. 008 (1922). This is now 19 United 
States Code, sec. 1008. It is idso superseded fw our purposes by the Act of 
1900. 
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come tax and other personal affairs, the puzzling nature of the 
appeal statutes would cost the professor a sizable bill just to 
ascertain his rights, with more to come if he should decide to 
test the obscenity of the book before any kind of judge. 
Naturally, he would let the whole matter drop. In fact, very 
few customs cases ever reached a court.^* Before the Act of 
1930, the determination of the obscenity of a foreign classic 
was for all practical purposes made by a hierarchy of customs 
officials. 

The results of this older system were very unsatisfactory. 
Some of the rulings are so absurd that it seems probable that 
they were really made by men at the ports, who were perfunc- 
torily affirmed in Washington because of the normal disposi- 
tion of a superior to promote departmental morale by backing 
up the actions of his subordinates when they do not contra- 
vene his cherished policies. Furthermore, it is only fair to the 
superiors to point out that they were appointed because of 
their qualifications for the difficult and essential work of col- 
lecting import duties and not because of their ability to judge 
books. During the debates Senator Cutting identified the four 
Washington officials who were engaged in censoring imported 
books, and said: 

“While all those officials are undoubtedly very estimable 
gentlemen, I do not believe that there is a Member of the 
Senate who knows them who would ask for the opinion of any 
one of them on a work of literature or who would allow any of 

71 Congressional Record 4487. The debates (ibid,, p. 4486) allude to a 
very few appeals to the Customs Court. The district coiurt case mentioned 
(see below, n. 16) was under the criminal statute. 1 have found only three 
reported forfeiture cases of obscenity, all before the end of the Civil War: 
United States v. Three Cases of Toys, ZS Federal Cases, No. 16,499 (N.Y. 
1848); United States v. One Case Stereoseopie Slides, 97 Federal Cases, 
No. 16,997 (Mass. 1869); Anonymous, 1 Federal Cases, No. 470 (N.Y. 1865) 
(pictures on handkerchiefs). 
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them, or all of them put together, to dictate the contents of 
his library or the quality of the books which he should be 
allowed to read. The proof of that is in the black list.*'** 

This black list was a long compilation of books to be 
banned, which was made up in October, 1928, by custoiu and 
postal officials in joint conference. It contained such Well- 
known books as Boccaccio's Decameron, Ovid's Metamor- 
phogee, the Golden Aae of Apuleius, Daphnis and Chhe, and the 
unexpurgated English edition of Remarque's AU Quiet on the 
Western Front. For a time Voltaire's Candide was on it but was 
then taken off. It is an odd fact that, out of 7S9 books on the 
black list, 879 or more than half were in Spanish, while only 5 
were in Italian and 10 in German.** 

The outcome of these debates was a compromise. On the 
one hand, the attack failed to get the forfeiture statute re- 
pealed; and it did not prevent the enactment of new provi- 
sions excluding books which are held to advocate insurrection, 
pmonal violence, etc. As yet, however, these added clauses 
have amounted to much less than was feared. The only cases 
which have arisen concerned anti-Semitic literature from Ger- 
many and France, like Chine's BagateUes for a Massacre, 
which might be taken as urging American pogroms. Serious 
interference with the importation of political discussion is al- 
ways a possibility under the existing law, but the old ob- 
scoiity clauses have up until now contmued to supply the 
grist for customs censorship over publications. 

Thus liberty of the press has not yet lost anything in fact 
because of the enactment of the Tariff Act of 1980. On the 
ccmtrary, it has made notable giuns through that statute. 
Although some new clauses widened the grounds of unlawful- 
ness, two othm made it possible to draw the line between 
UTSCongnirimal Record MM (19S0). >*71 iUd. MSS-SS. 
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what is forbidden and what is permissible more wisely than 
ever before. 

In the first place, some of the worst absurdities of the black 
list were remedied by the insertion of a proviso allowing 
classics and other books of distinction to be removed to some 
extent from the operation of the forfeiture law. Previously, as 
Secretary Mellon stated, there was “no exception in favor of 
the so-called classics or of the work of leading writers of the 
day.”’® United States Judge Peck had declared in a criminal 
case involving Boccaccio and Rabelais: 

There is no question in my mind but that most of the people who 
buy the so-called classics buy tliem for the filth that is in them rather 
than for tlieir literary value. If they bought them for their literary 
value alone an expurgated edition would do equally as well as an 
unexpurgated edition. The fact that there is an expurgated edition 
would indicate there is something in the unexpurgated edition tliat is 
not fit for the average person to read. Congress in its widsom has 
not seen fit to except the so-called classics.^^ 

Senator Smoot of Utah asserted in debate: “It were better, 
to my mind, that a few classics suffer the application of the 
expurgating shears than that this country be flooded with the 
books that are wholly indecent both in purpose and tend- 

ency.”’^ Yet it was he who sponsored the following proviso 
which now follows the prohibition of obscene books, etc., in the 
forfeiture statute: 

Provided .... That the Secretary of tlie Treasury may, in his 
discretion, admit tiie so-called classics or books of recognized and 
established literary or scientific merit, but may, in his discretion, 
admit such classics or books only when imported for noncommercial 
purposes.’* 

p. 443S. 

^ ’‘/Wd., p. 44S6, quoted from United States v. Kidd (Ohio, 1022), other- 
wise unreported. 

’’ 71 Congressioiial Record 44S8. 

’*72 i6uf. 5414; 19 United States Code sec. 1S05. Senator Cutti^ and 
Air. Cairns, who now administers this proviso, took part in drafting it. 
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Second, Congress reduced the practical control of officials 
over imported books by writing into the forfeiture statute a 
clear statement that determinations of obscenity (and the 
other types of unlawfulness) should be made by the United 
States courts.^* These new statutory clauses describe what 
now happens to a book from abroad, after a customs insp^tor 
has detained it on suspicion of obscenity. There are three 
stages: (1) Upon the appearance of such a book at any cus- 
toms office, unless the Secretary of the Treasury exercises his 
discretion to admit it under the proviso, it is seized and held 
by the collector to await a decision as to its illegality; and tHe 
collector informs the federal prosecuting attorney in that dis- 
trict about the seizure. (2) The district attorney begins a for- 
feiture proceeding in the United States district court. The 
decision as to obscenity, etc., will usually be made by a judge, 
but any party in interest (including the government) may 
demand jury trial. In either event, the decision is subject to 
review by the Circuit Court of Appeals and by the Supreme 
Court (if it cares to consider the case). (3) If this proceeding 
ends in favor of the book, it is released and goes freely to the 
person who ordered it from abroad; but if the book is adjudi- 
cated to be obscene (or within some other type prohibited by 
Congress), then “it shall be ordered destroyed and shall be 
destroyed.” 

Thus the law divides the task of controlling imported pub- 
lications between the administrative mechanism and the 
courtroom mechanism. Officials have charge of the first stage 
of seizing the book and reporting on it. (When I take up the 

Apparently the first suggestion for an adequate judicial determination 
of unlaidulness was made by Senator Pittman of Nevada. This led Senator 
Walsh of Montana to draft an amendment much like the present statute, with 
h^ from Senator Swanson of Virginia and Senator Bratton of New Mexico 
(72 Congressional Record 542(HM, 5516). 
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actual present practice as to seized books, this preliminary 
determination inside the Treasury Department will be seen to 
possess a greater opportunity for wise judgments than one 
would infer from the mere language of the statute.) Further- 
more, the Secretary of the Treasury has the last word on the 
question whether a book which would otherwise be unlawful 
can come in as classic or work of merit. But on the question of 
obscenity (and other prohibited qualities), it is the judges who 
have the last word. 

THE PRESENT OPERATION OP THE FORFEITURE STATUTE 

The usefulness of the 1930 statute in facilitating recourse to 
the courts was quickly demonstrated. Within the next few 
years, Marie Stopes’s books for married couples and Joyce’s 
Ulysses, long banned by officials, were allowed entry by 
judges.^® Yet something more than convenient judicial inter- 
vention was needed to make the control of imported books 
satisfactory. The best of court proceedings is a costly affair. 
For the Customs Service to keep on condemning books which 
would eventually be released after a contest in court was a 
waste of time and money for all concerned. And American 
readers might easily be deprived of many other books which 
were far less objectionable than those released, just because 
nobody was willing to run up a lawyer’s bill for the sake of one 
book. It would be much cheaper and more expeditious if the 
official methods which produced the old black list were 
changed, so as to enable the administrative mechanism to 
draw the line of obscenity more wisely. 

United Stales v. Married Love, 48 Federal Reporter, Zd Series, 8Z1 (N.Y. 
1931), Judge Woolsey; United Staiee v. Contraception, 61 Federal Reporter, 
9d Series, 6Z5 (N.Y. 1931), Judge Woolsey; United Statee v. Ulysses, 7Z 
Federal Reporter, Zd Series, 706 (C.C.A Zd, 1934), Judges A. N. Hand 
and L. Hand, lArming Judge Woolsey (see above, pp. Z06-9), Judge 
Manton dissenting. A number of other cases, also decided advers^ to the 
government, have not been printed in the law reports. 
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Fortunately, an internal house-cleaning was brought about 
the unwelcome publicity which the press was giving the 
Customs Bureau every time the courts let in some well-known 
book. In September, 1934, shortly afto- losing the Uly^et 
case, Mr. Morgenthau took the significant step of appointing 
Huntington Cairns as Special Legal Adviser to the Secretap 
of the Treasury^* on the di^osition of books, films, pictur^, 
and statues under the forfeiture statute. Mr. Cairns, who vrshf 
then practicing law in Baltimore, has been justly described in 
a public document as “an enlightened connoisseur of the arts 
and literature.”^ He has published books and articles in those 
fields and also on law and the social sciences.** Now he is 
secretary of the National Gallery of Art, which houses the 
Mellon and other collections. The Gallery occupies most of 
his time; he needs about one hour a week for his work in the 
Customs. 

THK PHESENT PBOCSDURiU:, STEFS 

The present procedure of administration of the Customs 
regulations is as follows:** There are still two geographically 
separated parts, just as during the Senate debates — the rul- 
ings at the port and the rulings in Washington. Suppose that a 
book appears at any one of about three hundred ports of 

^ This is also Mr. Cairns’s present title, but for a while he was made 
Assistant General Counsel to the Treasury. His work is described in a public 
document which authoritatively covers the ground over which my text will 
travel informally, AdminUiraHve Procedure in Oocernment Agendee: Mono* 
graph of the Attorney General*e Committee on Adminieirative Procedure^ Part 
14; AdminUtraHon of the Cuetoms Lam (77 Conger Ist seas.; Senate Doc. 10 
[1941]), pp. 49-59. This is cited hereafter as^'Acheson Customs Monograph.” 

** See bebw, pp. 348-49, where the whole passage in the Acheson Post 
Office Monograph is quoted. 

** In connection with his work in the Customs, see his article, ‘^Freedom 
of Expression in literature,” 900 Annals of the American Academy of 
Pdlitk^and Social Science 76 (1938). 

See Adieson Customs Monograph, p. 50. 
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entry. It is examined for revenue purposes like any other im- 
ported object. The customs inspectors, or openers and 
packers — clerks who compare imports with invoice state- 
ments — ^may hold up the book just as they hold up other 
merchandise, sometimes using more or less arbitrary stand- 
ards. Not long ago they held up a copy of Kant’s Criiiqm of 
Pure Reason and a Spamsh translation of the Bible. The 
Ulysses case began when a clerk became curious at a paper- 
bound book being sold for fifteen dollars, cut the pages, and 
found “the dirtiest words I have ever seen in my life.” The 
copy had been ordered by an actress, and the derk refused 
even to let her see it because she was unmarried. Thus such an 
inspector is the first person to decide whether the book shall 
go to Washington, and he sometimes acts upon reasons which 
Mr. Cairns has been unable to discover. 

The next man is the head of the division at the port of 
entry, equivalent to a foreman. Then the book goes gradually 
to the Assistant Collector, who usually carries the bulk of the 
administrative burden at a port, although sometimes the Col- 
lector does this. The importer, who was notified when the 
book was detained, can argue to any of these ofiBcials that it 
is not obscene. If at any step the book is thought admissible, 
it is permitted entry, and Mr. Curns never sees it. If it is held 
up by all the port ofiicials in succession, it must go on to 
Washington. When this happens, the ofiScials are asked to 
spedfy their reasons for thinking that the book should be con- 
demned, and they usually ful to do so. 

Since 1084 the decision at Washington has been made by 
Mr. Cairns. If he concludes favorably to the book, it goes to 
the importer with no other review or chance for the govern- 
ment to make objections. If he decides against the book, the 
formal seizure takes place in accordance with the forfeiture 
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statute, “ and the case is ripe to go to a court unless the im- 
porter accepts Mr. Cairns’s adverse ruling,^* Mr. Cairns acts 
for the Secretary of the Treasury, since the Secretary is pre- 
sumably too busy with financial matters to bother about ^ 
erotic book. \ 

If the condemnation of the book by Mr. Cairns should be 
followed by a contest in court, this would not take the form qf 
an appeal by the importer from the adverse customs ruling^i^ 
Instead, after a lawsuit had been started by the government 
to forfeit the book, the importer would appear as defendant 
and ask that the case be dismissed because the book is not 
obscene. The importer would be entitled to have everything 
tried right from the start — de novo as we lawyers say — without 
any regard to what Mr. Cairns and the port officials may have 
ruled. Indeed, the trial in court would be the only real trial of 
the book. The importer has no right to a hearing before Mr. 
Cairns, although in practice he is always allowed to come into 
his office for an informal talk about the book. Congress has 
expressly said that obscenity shall be decided by the district 
court,*’ subject to review by a higher court. Here is a very 
important difference from the procedure in the Post Office. 
There, as we shall see later. Congress has intrusted the same 
question of obscenity to the Postmaster General, and, after he 
has decided against a book, the courts must pretty much keep 

^See my summary, above, p. 2S2. 

^ It is true that the forfeiture statute calls for a determination of ob- 
scenity in court; but, in accordance with advice given by the Attorney 
General in 19S0, articles of small value which aredeemed to be prohibited 
from importation by this statute are usually disposed of without judicial 
forfeiture. If there appears to have been no criminal intent in their im- 
portation, mid the importer or addressee assents in writing to forfeiture and 
destruction, the Attorney-General stated that there is no reason in 19 United 
States Code, sec. 1905, why the owner cannot voluntarily forfeit the article 
to the United States and thereby authoriae its destruction. When this 
bairns, the case terminates with adverse ruling from Mr. Cairns. 

But see above, n. 26. 
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their hands off. By contrast, whatever rulings of obscenity^* 
are made in the Customs, from the port inspector through 
Mr. Cairns, are technically preparations for a possible later 
court proceeding against the book and somewhat resemble the 
decisions which are made in a criminal prosecutor’s office 
when the evidence against an arrested man is examined to see 
whether it justifies trying to send him to prison. 

Yet, in spite of what has just been said, Mr. Cairns’s ruling 
against a book does in fact keep that book out. Under his ad- 
ministration of the regulations, no importer has undertaken to 
contest in court any of his decisions which held books and 
works of art obscene,** even though the bulk of his rulings in 
the sifted cases which come to him have been against ad- 
missibility. This seems to me a remarkable record for twelve 
years of work in a highly controversial field. Of course, this 
complete acceptance of his adverse rulings does not conclu- 
sively prove that all those importers regarded a contest as 
hopeless. One must allow for the possibility that some of them 
had good grounds for objecting but did not want to incur the 
expense of defending the book in court. Still, this possibility is 
considerably minimized by the fact that several courtroom 
fights were waged for books during the four years before 1934 
and not one during the twelve years since 1934. If Mr. Cairns 
had unreasonably banned any books which were sufficiently 
good to attract many purchasers, the importers would have 
found it well worth their while to use the convenient judicial 

It b quite different when the importer petitions the Secretary of the 
Treasury to exercise his discretionary power under the proviso; the ruling 
by the Secretary (or by Mr. Cairns on his behalf) is then final under the 
statute (see above, p. 2fil). 

** One or two cases on publications about birth control were contested in 
court, but this topic falls within a different clause of the forfeiture statute 
(see above, n. 5). A judicial decision admitting NwUm in Modem Life 
superseded an adverse customs ruling made before Mr. Cairns took office 
(Parmeiee v. United Staiee, 118 Federal Reporter, 2d Series, 729 [Dist. of Col. 
App.. 1940]). 
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remedy given them by Congress. At leasts there would have 
been loud protests in newspapers and liberal weeklies. So far 
as I know, nothing of the sort has happened. The prolong^ 
public silence about customs censorship during Mr. Cairnf s 
regime creates confidence in his judgment. 

In summing up the alteration since 1934 in the administra- 
tion of the obscenity law inside the Customs Service, I wan^ 
to recall my previous division of the process geographicaIIy\ 
into rulings at the ports and rulings in Washington. At the 
ports, one gathers, matters are going on much as they have 
always done in spite of efforts to have the officials think more 
about their reasons for holding up a book. The big change has 
come at the Washington end. There Mr. Cairns has replaced 
the numerous superior officials who used to decide about 
books, and he decides in quite a different way. Indeed, he has 
introduced a new technique of censorship, which will next be 
examined. 

THE TECHNIQUE OF ADMINISTRATIVE CENSORSHIP 

When the port officials send a book to Washington as 
obscene, the forfeiture statute raises two questions for the 
Legal Adviser to the Secretary of the Treasury to answer: 
(1) Is the book ‘‘obscene’*? (*) Even if it is, should the Secre- 
tary be advised that this is a proper case for the exercise of his 
discretion to admit “the so-called classics or books of estab- 
lished literary or scientific merit .... when imported for non- 
commercial purposes”? Let us see how Mr. Cairns interprets 
each of these two statutory standards, and then how he goes 
about applying them. 

a) INTEBPRirrATION OF THE BTATUTOBT BTANDARDB 

InUrpretation of “a6scsne.” — Obscenity falls into two 
classes: (i) Scatologic obscenity refers to the excretory func- 

S58 



TSCHMIQtTB: OF CENSOBSHIP 

tions. ‘Xavatoiy humor” does not fall within many judicial 
definitions of obscenity in terms of sexually impure and lustful 
thoughts,*" but, when it is so filthy as to be grossly offensive 
to most people and a degradation of human dignity, Mr. 
Cairns seems right in regarding it as falling within the word 
“obscene.” Unless one wishes to abolish customs censorship of 
obscenity, be can hardly object to this ruling, which enables a 
good deal of shockingly foul stuff to be stopped at the border, 
(ii) Sexual obscenity is more frequently in question. Mr. 
Cairns has had the courage to write his own definition and dis- 
regard several old federal cases which fall in with Lord iCock- 
bum's desire to protect persons who are unusually susceptible 
to immoral influences.*^ Judge Woolsey’s opinion in the 
Ulysses case** has not been very helpful because it based per- 
mission for entry on the esoteric character of the book. Mr. 
Cairns’s definition applies “obscene” to the class of sexual 
stimulants which are not customarily brought into public 
view. He has said in an article: “It is the essential char- 
acteristic of obscenity that it is customarily hidden. This dis- 
tinctive quality .... is what we encounter no matter in what 
period or place we study it.”** I have already spoken of this 
definition as very well suited to his task of afting importa- 
tions but less workable for domestic purposes.** 

Mr. Curns’s article goes on to distinguish between art (in 
the broad sense) and pornography: 

“Art has its own morality, its own integrity, which 

those who would limit its treatment of sexual detail would do 
well to recognize We have to recognize, howevar, that 

** Above, disp. S. la Unitei Statu v. lAmhoue, S85 United States Be> 
4M (IMS). Justice Brandos q>oke eS “filtliy” in a postal statute as 
different from “obscene.” On this ease see above, pp. 55-<5A. 

See d>OTe.ni>. 201-2. ** Op.' «t., n. 28 above, p. 72. 

"See above, pp. 205-2. « See «a>ove,pp. 202-10. 
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this principle of justification covers only half, or less than half, 
the case. Not all writing is literature, not all information is 
science. There is ... . that class of material which is put for- 
ward with no other purpose in view than the stimulation of 

the sexual impulse In their bulk, these photographs and 

drawings, these miserably printed pamphlets and books, 
as far removed from art as they could well be. Their effec^, 
except on the prurient and the immature, is one of repug- 
nance. A few productions designed by artists of considerable 
skill .... possess some elements of what might be termed 

art. Pornography of this order brings fabulous prices 

The principle which accords complete freedom to the artist 
and scientist in the treatment of sexual detail plainly does not 
justify pornography.” 

After taking up the argument that pornography should 
also be left alone by the law because the only remedy for it 
lies in a re-education of citizens in their conception of moral- 
ity, Mr. Cairns pertinently observes that this proposed solu- 
tion will, at best, take many generations. Meanwhile, we are 
face to face with a more practical problem: 

“In what manner ought the existing obscenity statutes to 
be interpreted? No help is offered by showing, as is the cus- 
tomary practice of most writers, that such statutes, from the 
point of view of a sane sexual ethic, are irrational and ought 
to be abdished. Arguments of this kind, while thqr tend to 
foster a rational examination of the suttject,. are ultimately 

beside the point There is .... no likelihood whatever 

that the present obscenity statutes will be rep^ded. At the 
most, all that can be expected is that by administrative, legis- 
lative, or judicial action the statutes will be so interpreted or 
amended as to be productive of a minimum of social damage. 
None of the statutes d^nes the word ‘obscenity* The 
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process of definition involves the drawing of a line. Those who 
look upon censorship in its entirety as futile and vexatious 
hold this to be essentially an irrational task. They assume 
that no line should be drawn in getting rid of what they regard 
as an unqualified idiocy and evil. Nevertheless, as a practical 
matter, such a line must be drawn. Assuming the arbitrariness 
of obscenity statutes, their enforcement will still be under- 
taken by officials and courts 

“Intelligent and informative discussion by experts of the 
difficulties and potential damage inherent in censorship per- 
forms at this point a salutary function. It may result eventual- 
ly in the education of the officials charged with law enforce- 
ment. .... Administrative officials, not the populace who in 
the main have only a negligible contact with art, stand first in 
need of re-education.” 

Mr. Cairns then gives his conclusion on the way an ensting 
censorship law should be enforced: 

“If the line must be drawn — and in practical politics the 
task is inescapable — we can draw it around only pornography 
with the largest possibility of minimum damage and maxi- 
mum effectiveness. Although many writers have undertaken 
to show that pornography in itself is harmless and therefore 
ought not to be the object of governmental suppression, no 
positive case has been made out for it. The elimination of the 
crude and pathetic photographs and booklets which now con- 
stitute the bulk of the trade would be no loss to the world 
whatever.”** 

Interpretation of the proviao . — ^The reasons for allowing the 
classics and works of recognized literary or scientific merit to 
be specially handled in the Customs are set forth in the article 
by Mr. Cums, who helped Senator Cutting draft this proviso 

** Op. cit., n. El above, pp. 85-87. 
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and later was appropriately asked to apply it in actual cases. 
He begins somewhat optimistically: 

‘There is no difficulty in distinguishing between th^se 
books the impulse behind which is literary and those whose 
impulse is pornographic. Any man with a modicum of literary 
knowledge can do so without hesitation. Such a solution, how- 
ever, does not by any means cover all possible cases. There are 
special interests of history and biography, of science and art,** 
which call for special treatment, such as the deliberately 
pornographic art of the Indians of Central America, which 
students of that culture must have before them for any full 
understanding of those people. These cases cannot be brought 
within the compass of any definite rule, particularly in a field 
where we are concerned with one of the most complex of hu- 
man impulses. However distasteful to professional reformers, 
instances of this type from the legal position should each be 
approached in the light of its own unique merits.”** 

With respect to the word “classics,” no administrative dif- 
ficulty has been encountered. The phrase “recognized and 
established scientific and literary merit” has been taken to 
mean a book which has behind it a substantial and reputable 
body of American critical opinion indicating meritorious qual- 
ity. It is not required, of course, that critical opinion be 
unanimous. Opinions of foreign critics, though persuasive, are 
not givmi so much weight. The limitation that the exceptional 
works may be imported “only for noncommocial purposes” 
certainly includes matter for public libraries, ubiversities, and 
museums. I hope that it also applies to purchases by individ- 
ual scholars and other readers for their own use and not for 

■* Works of art, however, are not mentioned in the proviso. The need for 
an amrodment to indiide them will be discussed later. 

** Op. eit., B. CS above, pp. 87 - 88 . 
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resale. The object of the phrase was, I assume, to prevent 
booksdlers from bringing in a number of copies of a question- 
able book. 

b) PBOBUSMS AND MKTBODS OF SOLUTION 

One of the first problems which Mr. Ciurns had to face was 
how to determine American critical opinion. If he does not 
know it himself, he consults various indexes and the appropri- 
ate experts. This practice is especially necessary in the field of 
medicine, since obscene books are often put in medical dis- 
guise. A book which is really scientific comes in easily, in spite 
of containing obscene elements. Any science will do. Literary 
works with such elements meet with more trouble under the 
proviso, but if there are enough American opinions in their 
support, the Legal Adviser may ask the Secretary of the 
Treasury to admit them under his discretionary powers. 

Special difficulties arise when Mr. Cairns has to pass on a 
questionable book which is regarded as meritorious in the 
country whence it came, but anything like it has always been 
excluded by the Customs as obscene. Consequently, there is 
no satisfactory body of American criticism about this book to 
which he can refer. 

Some years ago, when a Japanese consul and his wife ar- 
rived in this country for a prolonged stay, they brou^t with 
them a “pillow-book,” which was among their most cherished 
possessions. It was a beautifully bound set of antique wood- 
cuts of the highest artistic quality, designed for the purpose of 
bridal education. It is customary in Japan to place such a 
book beneath the pillow of a bride the night before her mar- 
riage. Every publishing house in Japan issues these books for 
the masses, but thin particular set of prints had been handed 
down from mother to daughter for several generations. The 
inspector who examined their baggage confiscated the htir- 
loom as obscene. 
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Did the law allow the pillow-book to be handed back to its 
owners? The Japanese do not regard these books as obscene in 
any way. Their use is supposed to perform a highly desirable 
function and probably does so in many cases. But the ques^on 
was not whether this book should be admitted into Ja|^. 
The issue was whether it was fit to come where American 
readers might see it. The pictures in it departed widely fr^m 
our communal standards. Most people in the United Sta^s 
would undoubtedly consider them very indecent. Under Mr. 
Ciums’s test, they certainly depicted what is “not customarily 
brought into public view” among us. Consequently, they were 
the sort of thing that the Act of Congress meant by (“obscene” 
pictures. Could the pillow-book be saved through the discre- 
tionary powers of the Secretary of the Treasury? It was not a 
“classic,” and unfortunately the proviso says nothing about 
admitting works of artistic merit. Even if the Legal Adviser 
could stretch the phrase “scientific or literary merit” pretty 
far to make it cover obscene pictures of great aesthetic, his- 
torical, and sociological interest, he still had to struggle with 
the statutory requirement that the merit must be **recognized 
and established." Congress did not tell the Secretary of the 
Treasury to let in whatever obscene book he (or his Adviser) 
happened to like. Therefore, in the absence of any American 
critical judgment for or against pillow-books, the Secretary 
was not advised to admit this exemplar. 

The fate of this antique pillow-book reveals a defect in the 
proviso as interpreted, which it is hard to know how to 
remedy. A dilemma is presented. On the one hand, there is a 
good deal to be sud for the present insistence on approval 
from quidified persons in the United States. If approval at the 
place of origin were enough, travelers to some country with 
peculiar standards of decency might be permitted to bring 
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back books and pictures which were highly objectionable to 
most of our citizens. On the other hand, the existing require- 
ment of American recognition has paradoxical results, re- 
sembling the timeworn riddle of “Which came first, the hen or 
the egg?” The book must be let in so as to get adequate 
American criticism; and yet the criticism here must come first 
in order to let in the book. 

Of course some of these questionable books are smugged 
in, but that is no solution. Illicit importations do not get re- 
viewed in the regular way, and the few critics who may hap- 
pen to mention them are likely to be predisposed in their 
favor. A black market does not supply a reliable indication of 
value which can be used in a legal proceeding. 

Another troublesome example consists of the writings of 
Henry Miller, an American expatriate in Paris. If you admit 
that obscenity exists at all, then he is obscene. Yet some peo- 
ple say that he is our number-one novelist. If Mr. Cairns ap- 
plied the Ulysses test. Miller’s works would probably be ad- 
mitted, for they clearly display the literary impulse as con- 
trasted with pornographic intent. But the test of the effect of 
the book “as a whole,” which is habitually used, does not save 
Miller’s books, because they are obscene as a whole. The 
proviso is of no benefit to him because favorable reviews by 
French critics are not the kind of recognition of merit which 
the Legal Adviser is willing to accept. It has been su^ested 
as a possible way out, that Mr. Cairns could build up an 
American critical opinion ad hoc for a previously banned book 
by submitting the newly arrived copy to some persons in 
whose judgment he had confidence. He did this for Henry 
Miller, but it did not help Miller. Mr. Cairns has given much 
thought to the perplexities of the Miller case and has always 
ended by excluding his books. 

In drawing the line of obscenity, Mr. Cairns must keep an 
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eventuiJ court proceeding in mind. Hence he has to predict 
what a jury will do — ^he assumes a liberal, enlightened juiy. 
To determine what is “customarily brought into public vbw,” 
under his test of obscenity, he makes a point of reading a num- 
ber of American novels which get by in this country and using 
them as a standard of the freedom which is given to quesnon- 
able books under state laws. If a book from outside is no worse 
than what is left alone inside, then it is not kept out. On ^he 
same principle, when the translation of a foreign novel is sold 
freely in the United States, this novel in French (or whatever 
its original language may be) gets throuj^ the Customs. In 
fixing his domestic standard of permissible books, Mr. Cairns 
does not insist that a test novel must never be banned any- 
where; he allows for local differences. For example, condemna- 
tions in Boston are not controlling for his purposes. In New 
York, on the other hand, freedom is much greater; he uses 
a list of books which have been in the state courts there, 
usually with acquittals. In other words, Mr. Cairns has to 
form a synthetic judgment of the practices in various states 
in order to reach and apply the prevailing communal standard 
as to the proper location of the line between the lawful and 
the obscene. 

No distinction is made in the Customs between the original 
language and a translation into English or something else. 
For instance, there is no legal significance in the fact that 
certain passages in Boccaccio are printed in Latin on account 
of the mod^y of the publisher or the'translator. 

It makes no difference whether a commercially imported 
book is intended for sale to a large or a small public. (The 
situation is sometimes otherwise in a criminal court, where a 
bode may get by because issued in a small edition for selected 
readors, especially if it sells at a hi^ price.) On the other 
band, the nature smd purpose of the importer are sometimes 
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relevant, but only when it is possible to invoke the proviso. 
Thus a college professor who needs a questionable book for 
scholarly research, e.g., an essay on D. H. Lawrence, may sue-* 
ceed in getting it in when a large New York bookstore would 
fail. 

Somewhat similar considerations lead me to dissent from 
Mr. Cairns’s very strong reasons for not admitting the Japa- 
nese pillow-book.*® This book (my argument runs) was clearly 
intended to be seen only by the husband and wife who had 
long owned it. They themselves would never have brought it 
“into public view,” to revert to Mr. Cairns’s definition of 
obscenity. Except for the action of the government, the book 
would have remained where it could do no harm. Just as the 
law protects confidences between husband and wife from 
being disclosed on the witness stand, so it might have pre- 
served marital privacy in this case. The risk that the cherished 
heirloom would somehow get into general circulation was 
much smaller than the risk that a professor who was allowed 
to import Lady Chatterley^s Lover for scholarly researches 
might subsequently eke out his academic stipend by cashing 
in with a wealthy collector of erotic literature. The danger to 
American readers from letting the consul keep the pillow-book 
was negligible in comparison with the invasion of married 
intimacy caused by its confiscation. I can see that it was dif- 
ficult to grant to a foreigner the privilege of bringing in a book 
of a type which would undoubtedly have been seized from the 
baggage of American citizens returning from Japan; but such 
a distinction seems warranted by the Legal Adviser’s em- 

** Mr. CainiB*8 position was that, since there was no body of American 
critical opinion in existence with respect to this book, there would be no 
basis for the exercise of the Secretary’s discretionary authority. This sound 
interpretation of the proviso necessarily doomed tlie book if it was “obscene.” 
The only possible way out is to argue (as 1 do in the text) that it was not 
obscene under the very peculiar circumstances. Yet would Mr. Cairns’s 
hypothetical enlightened jury be likely so to hold? 
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phasis iq)on the nature and purpose of the individual im- 
porter. Although the Japanese consul and his wife were not 
entitled to ambassadorial immunity, this book which was so 
much a part of their lives and would remain so might pave 
been treated as if it were still in a Japanese home. The peculiar 
circumstances rendered American communal standards in- 
applicable. For the only eyes which would have seen this bpok 
vrithin the United States, it was not “obscene.” 

CONCLUSIONS 

1. The action of Congress in giving convenient access to a 
trial before judge or jury, on top of the previous official 
sifting-out of obscene importations, has had two notable ad- 
vantages: (a) Whenever the final administrative determiiui- 
tion of obscenity is mistaken, it can now be corrected by an 
impartial tribunal of the sort traditionally intrusted with the 
task of drawing the line between lawful and unlawful publica- 
tions. (6) What is more striking, the apprehension of reversals 
in court has brought about improvements in the administra- 
tive mechanism, which have reduced official mi.stakes to 
such an extent that no final decision in the Customs has been 
contested by an importer for twelve years. One can almost say 
that intelligent anticipation of the possibility of court review 
has eliminated any need for court review in fact. 

These two advantages strongly support the retention of 
judicial proceedings to review official action in the Customs 
Service. They also deserve consideraUon in connection with 
administrative censorship which is not now subject to judicial 
review, e.g., as to mail and (in some states) as to motion pic- 
tures.** The question, then, is whether these advantages are 
outweighed by qiedal objections. 

** in ffo Matter of OoUwifa Dutributiaif Carp., SSS Pemuylvuiia Reports 

SS5 (in«). 
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2. Whether the law provides for court proceedings or not, 
the public benefits in many ways when any administrative 
mechanism concerned with the regulation of communications 
is carefully organized so that it will sift out unlawful material 
as wisely as possible. The example of Mr. Cmms in the Cus- 
toms proves that it is sometimes possible for the official who 
makes vital decisions about obscenity to act as impartially as 
a judge and, in addition, to possess a trainmg and an under- 
standing of the specific problems which are rare among judges. 
Such qualities in a censor save much time, trouble, and ex- 
pense for the Department as well as for importers, eliminate 
all sorts of resentments, and cause his adverse rulings to be 
promptly accepted. This last effect avoids many court con- 
tests, when the law allows them. And a reader who wants to 
obtain a single book is usually unwilling to go to court, so that 
he is especially entitled to painstaking and just official treat- 
ment. 

3. It is important to ask whether the present excellent oper- 
ation of the administrative mechanism in the Customs for dis- 
posing of obscenity cases is wholly dependent upon the unique 
personality of the Legal Adviser who now makes the vital 
decisions. If there has to be censorship, Mr. Cairns is the ideal 
censor. Yet, unless some of the factors which have produced 
his success are communicable to less talented men, the prog- 
ress which I have been describing is only an isolated and tem- 
porary affair. Mr. Cairns can do only one out of several cen- 
soring jobs in the United States, and he will not do that job 
forever. Men with anything like lus qualifications for solving 
problems of literary and artistic freedom are hard to find and 
unlikely to want to be censors. Fortunately, over and above 
his own participation in the individual cases, Mr. Cairns has 
brou^t to his work at the Customs methods and attitudes 
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wliich can be adopted by his successors and also by those 
engaged in other forms of censorship.^® 

4. The Customs Bureau is unable to deal satisfactorily with 
art, because the proviso as it now stands mentions ^"literiu’y or 
scientific merit,” but says nothing about arliaiic merin If a 
great art museum should purchase abroad certain of the 
drawings of Leonardo da Vinci for use by American scholars, 
the existing law would require the seizure and destructiol^ of 
these irreplaceable expressions of his strange genius. Congress 
can safely trust the Secretary of the Treasury to know when 
to admit such material under proper conditions. An amend- 
ment of the proviso is needed to give art as much freedom as 
literature and science. This desirable puri>ose might be ac- 
complished by inserting a few words (italicized below) in the 
forfeiture statute so as to make it provide: 

‘That the Secretary of the Treasury may, in his discretion, 
admit the so-called classics or books or oilier v>orks*^ of recog- 
nized and established literary, ariisticy or scientific merit, but 
may, in his discretion, admit such classics or books or toorhs of 
art only when imported for noncommercial purposes.” 

5. Much difficulty has arisen in the operation of the proviso 
(as already explained) when an imported work with obscene 
elements is highly esteemed by competent persons abroad but 
the Legal Adviser can find no body of American criticism 
about it. An amendment to solve this problem is very hard to 
frame, but 1 venture to set forth a few reflections about the 
interpretation of the statutory phrase “recognized and estab- 
UshedL” These views do not, I think, differ from the present 

^ See the passage from the Adbeson Monograph on the Post Office, 
quoted below, pp. 84S-49. 

Sinee the proviso now seems to apply only to books, some such phrase 
as this is adviscdde in order to make it plain that pictures, sculpture, etc., 
are within the discretionary powers of the Secretary of the Treasury. 
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practice of Mr. Cairns, who regards the opinions of foreign 
critics as persuasive. Yet what is said here may be helpful in 
connection with future applications of this legal standard by 
other censors. 

My main idea is that the words “recognized and estab- 
lished .... merit” do not indispensably require American 
recognition qf the book, but that foreign criticism may properly 
be accepted as a substitute when there is American recogni- 
tion of tile foreign critice. Suppose that a new English treatise 
on mental hygiene ordered from abroad by a New York 
psychiatrist and a new French novel brought home by a 
California professor just discharged from army service in 
Europe are both detained in the customs because of several 
obscene passages. American criticism is inevitably lacking. 
However, in England where the standards of decency are as 
strict as those of Boston, the psychiatric treatise was very 
favorably reviewed in several leading medical journals, and 
the French novel received a full page in the Times Literary 
Supplement, which called it one of the great books of our time 
and almost in a class with Anna Karenina. It seems to me 
that both these books may lawfully be returned to their 
owners as having “recognized and established literary or 
scientific merit” within the meaning of the proviso." 1 agree 
that recognition anywhere is not enough, for instance, if an 
erotic book was praised by the “advance guard” in its country 
of origin just because of its vivid i>ortrayal of matters very 
blocking to an American and for no other reason. But recogni- 
tion abroad is a fair equivalent for recognition here when the 
foreign critics (as in the British journals 1 mentioned) are as 
much aware of connderations of decenqr as American critics. 

" Mr. Gidmi’s aiikde (cited ebove, n. CS) epeake the admiiucm of an 
Sntfdi SMdieal book somewhat on this ground 
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Their standards, both as to meritoriousness wd as to ob- 
scenity, are comparable with our standards. Their balancing 
of good and bad qualities is entitled to our confidence. When 
British reviewers, for example, appraise a book as valuable to 
British scientists, despite its obscenity, an American spemalist 
in the same science knows that it is valuable to him. When 
foreign critics are much like American critics and their opin- 
ions carry great weight with American critics and other\^ex- 
perts in the field, they may rightly carry weight with the 
Secretary of the Treasury and his Legal Adviser. This is par- 
ticularly true when there is also a close resemblance between 
readers in their country and readers in the United States. 

The basic issue tmder the proviso is not, of course, the fit- 
ness of the book for readers abroad. The basic issue is its fit- 
ness for American citizens, particularly the person who has 
imported the book for noncommercial purposes and other per- 
sons who are likely to have access to it after it is in this coun- 
try. My point is that foreign criticism is relevant to that issue, 
when both the critics and their readers look at the book the 
way Americans would look at it. Any book which has been 
strongly recommended to a certain class of British readers, 
let us say, is likely to be equally fit for a corresponding class of 
American readers. And that is just what the Secretary of the 
Treasury needs to know in order to exercise his discretion to 
let them get the book. 

6. The requirement of the forfeiture statute that whatever 
is refused entry “riudl be destroyed” should be amended so as 
expressly to permit the alternative use of milder penalties 
when appropriate. Some things ought to be preserved for the 
sake of literature, science, or art. Capital punishmmit for 
obscenity is well enou^ for Parisian post cards and other 
pwnt^raplqr in mass production, but how about an almost 
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unique copy of the first printed edition of an outspoken Latin 
classic brought in for resale? The commercial purpose puts it 
outside the mercies of the proviso, and the statute itself does 
not plainly offer any other reprieve. 1 should enjoy watching 
the Supreme Court struggle to decide that a bookseller’s 1609 
quarto of Shakespeare’s Pericles was not obscene, in order to 
save it from the Treasury’s incinerator. 

It is true that there is at the present time a lawful way of 
preserving condemned art and literature for the benefit of 
scholars, if the official in charge cares enough about such 
matters to make use of it. An established administrative in- 
terpretation of the forfeiture statute provides that, when 
books and articles have been voluntarily forfeited without 
judicial proceedings, they may be delivered to the responsible 
head of a federal agency for whose work the article would 
have value if such a person requests them. Moreover, several 
condemned indecent books have been, by court order, de- 
posited in the Library of Congress. On the basis of the fore- 
going administrative practice and judicial procedure Mr. 
Cairns has been able to avoid destroying what ought to 
survive. Thus a Chinese ivory tusk elaborately carved with 
erotic figures during the twelfth century, although ruled to be 
outside the proviso, was deposited in a government reposi- 
tory. 

Yet some successor of Mr. Cmms may have less initiative 
or overlook such possibilities. Hence it would be very desirable 
for Congress to clarify the procedure just described by q)e- 
cific language in the forfeiture statute and to authorize similar 
deliveries to imnfederal instituticms such as museums of rec- 
ognized standing. 

A good solution is to use the analogy of the present proviso 
and give the Secretary of the Treasury discretion to refrun 
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from destroying a condemned book or work of art whenever 
he finds good reasons for its preservation. Although I should 
prefer not to limit his discretion, Congress may want to n>eci- 
ty the reasons. If so, these should include literary, artistic, or 
scientific merit, as in the present proviso, but omit any re- 
quirement of importation for noncommercial purposes. It 
would be silly to prevent a first edition from going intolthe 
carefully locked collection of obscene books in the Idbrar;^ of 
Congress merely because it was brought in for the profit of the 
bookseller who will never see it again. He is out of the picture. 
The object of the proposed amendment is to preserve a unique 
book or work of art for its own sake and the benefit of 
scholars. 

Whenever the Secretary rules against destruction, the l^w 
should direct him to dispose of the condemned object in some 
other suitable way. Here again I should prefer the statute not 
to be specific. So long as the obscene matter is not allowed to 
get into general circulation within the United States, it would 
be well to give the Secretary a wide choice because there are 
many ways in which he can prevent that harm besides total 
destruction. He can place the object in a national library or 
museum. He can return it to the country of origin if the gov- 
ernment there consents. A cherished possession, like the Japa- 
nese pillow-book, which is brought in by a visitor to this 
country, can be impounded and returned to its owner after he 
embarks for his home. The best way to check possible abuses 
of power by the Secretary is not to tie Eis hands by the statute 
but oblige him to go to the court which condenmed the im- 
portation and get an order for the particular disposition which 
the Seoetary desires. This gives the judge asi opportunity to 
disaiqrrove of an unwise course of actirm. 

An amendment to prevent the destruction of rare books 
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and unique works of art in spite of decisions that they are 
obscene is especially desirable because of what I said earlier 
about the fluidity of our conceptions of obscenity. A glance at 
photographs of women’s bathing suits in previous decades 
abundantly proves that those conceptions are likely to alter 
as time goes on; just how, we do not know, but we can be sure 
that much which seems very indecent to some men today (in- 
cluding able judges) will probably not seem so to other men a 
hundred years hence. They may think that scholars and per- 
haps citizens generally can gain much benefit from looking at 
the Japanese pillow-book or the Chinese carved tusk or other 
irreplaceable things which were condemned by congressmen, 
ofiScials, and courts in the middle of the twentieth century. 
If that happens, our condemnation will not prevent them from 
getting whatever good they desire from these books and works 
of art, so long as we merely sequester them from public gaze. 
Destruction, however, which is what the existing statute says, 
makes all future usefulness impossible. Already Ruskin is 
sorely blamed for tearing up many of Turner’s drawings be- 
cause he thought them shocking, and we bitterly regret the 
zeal of devout missionaries in doing away with every scrap of 
Maya writing, which might now enable us to understand the 
language and history of the most civilized of our precursors in 
North America. Do we want our descendants to speak of us as 
misguided vandals? When the artistic, literary, and scientific 
merits of importations seem to us outweighed by the harmful- 
ness of their presmrtations of sex, the law will give us enough 
protection when it is changed to put these books and objects 
in places where thmr harmful qualities do us no harm, leaving 
open the possibility that their meritorious qualities will some 
day do other men good. 
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CONTROL OF POST OFFICE OVEr' 
OBJECTIONABLE PUBLICATIONS 


T he Post Office brings the government into the communi- 
cations field actively and in a way which differs from its 
other interventions. The government is not primarily con- 
cerned with stopping objectionable traffic (as when it punishes 
sedition) or with encouraging and keeping in smooth opera- 
tion the traffic of others (as when it distributes radio fre- 
quencies to private broadcasting stations) or with sending and 
receiving news itself (like the Office of War Information). 
The outstanding feature is that ihe gowmmeni operatet the 
medium Uself, mainly for the benefit of private persons, al- 
though there is a large volume of government mail. The gov- 
ernment is a carrier of letters, newspapers, magazines, and 
books, just as a railroad is a carrier of coal and other kinds of 
freight. 


THE POST OFnCB AND ISEEDOM OF THE PRESS 

The Post Office cuts across our threefold classificaUon of 
governmental effects on the press. It can be said to involve all 
three powers. Practically, the Post Office q)ends most of its 
time doing what is very dose to encouraging traffic— here its 
own traffic in order to fadlitate the communication of ideas. 
This is so old a government function that we take it for 
granted, forgetting how letters and newqwpers had to be dis- 
tributed by private messengers, obliging ship captains, etc.. 
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before the government Post Office was instituted. Now the 
government is busy widening the channels by introducing 
pneumatic tubes, air mail, etc. It also sends and receives its 
own mail. But these two aspects of the Post Office raise no 
troublesome problems for this book. 

We concentrate our attention on the first or restrictive 
function, although this is a very small part of the work of the 
Postmaster General and his subordinates. As a slight incident 
to his business of carrying a great many things, he is forbidden 
by law to carry a few things at all because of the objectionable 
nature of the ideas therein. Also the law (as interpreted by the 
Supreme Court) says that the prices he charges for tranqror- 
tation may be alBfected on certain rare occasions by objection- 
able ideas. Here again the fact that the government operates 
the medium becomes significant. When the government prose- 
cutes a bookseller for selling Strange Fruit, it is telling some- 
body else what he must not do in his business; but, if it ex- 
cludes Strange Fruit from the mails, it is saying what it will 
not do itself in its own business. This coincidence of the law- 
maker and the medium facilitates a belief on the part of of- 
ficials that postal restrictions are entirely different from other 
interferences with freedom of communications and fall out- 
side the prohibitions of the First Amendment. In other words, 
the theory is that Congress possesses or may delegate unlim- 
ited power to determine what can be mailed and for what 
price. The use of the mails is not a i^ht but a favor, which can 
be granted or withhdd at the will of those in charge, just as 
the captun of a clipper ship from Sidem was completely at 
liberty to decide whether he would take a letter from a rival 
merchant in Boston to the latter’s agent in Canton. 

Is this theory sound? This is an important question, be- 
cause if sound it makes postal transmission the Achilles heel 
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of communicationB, vulnerable to any sort of governmental 
interference. Even an official who would not press the theory 
to »tremes may be noticeably influenced by it in his attitude 
toward any postal problem affecting news and opinions. He 
may push suppression or discriminatory burdens in the Wails 
beyond the governmental control exercised over publishing 
and sales. Publications may be black-listed for postal pur^ses 
which no sensible district attorney would think of subjecting 
to prosecution (state or federal). This is true of several books 
suppressed by Postmaster General Burleson in the first World 
War;* no prosecution was brought ansrwhere and convictions 
were highly improbable. The idea is that the officials, on this 
theory, do not feel that they are interfering with free speech. 
Thor do not think that they are censoring. They are just 
withholding or classifying privileges. As members of the gov- 
ernment they are settling by congressional authority how the 
government shaU spend its own money and run its own affairs. 
They do not see why the government is under any obligation 
to help private citizens distribute what they regard as in- 
jurious publications. They want to help people who deserve 
help. The government does not have to carry any particular 
kind of nudl. For a long time it did not cany parcel-post 
paduges, but now it does. Conversely, it can drop what it 
used to carry or refuse new items. According to this view, the 
postal c^cials are free (within their statutory authmify) to 
manage the nuuls in any way which seems best to them. 

Are postal restraints on the conununicntion of facts and 
ideas oempt from the constitutional protection given to free- 
dom of the press? My answer is “No." The plaurible tiieory 

* See FSl^, pp. S7-M. Some pniMcations for periodkaJs be stopped weir 
eiiooeaifal, e.g., aSHiiet the editon of the If MW*. The eonviction of the eiflton 

of the Mibmiku Ltaitr was nwoied. The Nm York Coll was stoived but 
oot prosecuted. 
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outlined above is mistaken. The Firat Amendment says: 
“Congress shall make no law .... abridging the freedom 
.... of the press.” It does not say “no law ezc^t postal 
statutes.” 

When President Jackson in 1836 urged Congress to check 
the circulation of Abolition pamphlets and newspapers in the 
South by passing a law prohibiting the use of the mails for the 
transmission of publications intended to instigate the slaves to 
insurrection, Congress refused. The Senate committee report, 
written and presented by John C. Calhoun, relied on the First 
Amendment and emphasized the extent of the control over 
the press which would be given to the government if it had the 
right to prohibit circulation through the mail. Calhoun said, 
after pointing out that statutes had closed all channels except 
the mail to letters: 

“Like provision may be extended to newspapers and pam- 
phlets; which, if it be admitted that Congress has the right to 
discriminate in reference to their character, what papers shall 
or what shall not be transmitted by the mail, would subject 
the freedom of the press, on all subjects, political, moral, and 
religious, completely to its will and pleasure. It would, in 
fact, in some respects, more effectual)^ control the freedom of 
the press than any sedition law, however severe its penalti«. 
The mandate of the (zovemment alone would be sufiScient to 
close the door against circulation through the mail; and thus, 
at its sole will and pleasure, might intercept all communica- 
tion between the press and the people 

Although the Supreme Comrt has never invalidated a postal 
statute, it has more than once intimated that the postal power 
is not unboimded. In the Inost recent case on the Post Office, 
Justice Douglas said for the Court: 

* Wwki oJJtkn C. CMevn <1857), V, IM-M, quoted by Justice Douglu. 
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But grave constitutional questions are immediately raised once 
it is said that the use of the mails is a privilege which may be ex- 
tended or withheld on any grounds whatsoever Under that 

view the second-class rate could be granted on condition that certain 
economic or political ideas not be disseminated.’ | 

An important analogy is found in Hague v. Commime for 
Industrial Organization, decided by the Court in 1939.’ This 
also involved a long-recognized governmental business, \ the 
ownership and operation of streets and parks, which is mVich 
older than any public postal service for private benefit. The 
Jersey City officials in charge of the street and park business 
were allowing some groups to hold public meetings in such 
areas and denying permits to other groups whom they con- 
sidered objectionable. This discrimination was expressly au- 
thorized by legislation (a city ordinance). The city’s theory 
was that speaking in streets and parks was not a right but a 
favor which could be refused in the discretion of the authori- 
ties. Notice the resemblance of this reasoning to the view that 
the federal government may freely refuse to let objectionable 
persons use the mails or use them at less than cost. The city^s 
reasoning was rejected by the Supreme Court. Justice Roberts 
said, in language which mutaiis mutandis can be applied to the 
mails: 

.... streets and parks . . . . , time out of mind, have been used 
fmr purposes of ... . communicating thoughts between citizens 
and discusring public questions. Such use ... . has, from ancient 
times, been a part at the .... liberties of citizens. The privil^e of a 
citizen .... to use the streets and parkaufor the communication of 
views on national questions may be regulated in the interest of all; 
it ... . must be exercised in subordination to the general comfort 
and convenience, and in consonance with peace and good order; 
but it must not, in the guise of r^ulation,* be abridged or denied. 

^.Bannesan v. EsquitB, $i7 United States Reports 14C at 156 (1646). See 
abo E» parts Jackson, 66 United States Reports 767 at 78S (1B77). 

«607 UnHed Slates BeporU 466 (1656). See FSUS, pp. 406-50. 
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If a city government was not allowed to manage its own 
business at the sacrifice of “freedom of assembly,” then the 
federal government, it would seem, is under a constitutional 
duty to run its postal business with due regard to “freedom of 
the press.” Consequently, there is good reason to believe that 
the postal power is not outside the protection of the First 
Amendment and that the Supreme Court will step in when- 
ever interference with the communication of ideas through the 
mails goes beyond what the Court considers proper limits. 

The Court will, I think, be somewhat more reluctant to up- 
set postal restrictions on discussion than criminal convictions 
for speaking and writing. Here the fact that the postal service 
is a great and complicated business does have significance. 
The Supreme Court cannot run the post offices, but it can to a 
considerable extent run the lower federal courts and, in some 
measure, the state courts. In judicial matters the Justices 
know their way around — “bom and bred in a brier patch.” 
They are well aware of the consequences of reversing a deci- 
sion below. They can go far because they are well acquunted 
with the precise point where they ought to stop before going 
too far. Whatever new views the Supreme Court lays down 
will be carried out by judges in a way the Court well under- 
stands. It is quite otherwise if the Court upsets a ruling by the 
Postmaster General, especially if the ruling represents an 
habitual practice and not just wi isolated case. It cannot fore- 
see all the results of a sharp change in practice. The Justices 
cannot sit down and consult with the Postmaster Genertd how 
best to shape out a new routine — that is not the way a court 
works. Nevertheless, all these reasons for caution may not 
prevent the Court from upsetting a postal restriction which 
outrages the Ugh valuation placed by the present Justices 
upon open discussion. The Supreme Court could not run Jer- 
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aey City, but its judges got stirred up enough to tell Mayor 
Hague how not to run it. Hiey may tell a Postmaster General 
how not to run the mails. 

The effect of the First Amendment and freedom of thelpress 
upon tihe administrative mechanism of the Post Office is more 
important practically than their effect on the postal powpr of 
Congress. Questions of the unconstitutionality of legislai^ion 
are somewhat remote from reality, because the existing pokal 
statutes, if properly construed, seem to fall within the valid 
powers of Congress.* At all events, the Supreme Court will be 
slower to upset an express statutory rule which prohibits mail- 
ing certain matter than a rule made by the Postmaster Gren- 
eral interpreting a statute. The Court will, of course, respect a 
high administrative official, but it does not defer to him in the 
way it does to Congress. And construing federal statutes is 
definitely the Court’s job. Whenever it considers an order of 
the Postmaster General for the retention of mail or the denial 
of second-class rates, the Court has to interpret the statute on 
which he relied and ascertain whether he was right in thinking 
that it covered the case; if the Court decides that he inter- 
preted the statute incorrectly and was acting outside its true 
scope, then he was acting unlawfully. In that event, this high 
ofiBcid is just as responsible as any private citizen for infring- 
ing the property rights and liberty of the person whose miul 
was injuriously affected.* The Court will direct him to undo 
his wrongful action by restoring that nuul to the ordinary 
channels. 

only possible excq>tion conoerns the birth-control provisions, 
which might conceivably be upset some day if opinions <m that subject under- 
go a change. The view of some writers that all postal censorship is uncon- 
stituttonal is to me a pipe dream. 

* Ameriean School of MagneHc Healing v, MeAwmUyt 187 United States 
ReporU 84 at 108-10 (1808). 
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Ail this means that the Supreme Court uses freedom of 
speedi and the press, not merely to upset an occasional bad 
statute, but also as a guide for interpreting many good stat- 
utes. The Court is reluctant to nullify legislation; it prefers, 
when possible, to treat the statute as valid and ask whether it 
was construed too broadly. Did tbe statute support the par- 
ticular restriction which some official (or lower court) im- 
posed on the communication of information and ideas? Two 
choices are then open to the Court: (1) It may say that what 
the official mistakenly did could not have been constitutional- 
ly authorized by Congress; the statute as applied violates 
freedom’ of the press, but not when properly interpreted. 
(2) The Court is more inclined to hold that a broad statute 
should not be used to impair this precious liberty in border- 
line caies. If Congress had intended to cut down this kind of 
discussion and plainly said so, perhaps such a statute would 
stand; but Congress did not say so, and the Court will there- 
fore assume that Congress did not intend such a restriction. 
An administrative official may thus be discouraged from out- 
running his explicit orders in the field of free speech. This, as 
we shall see, was the basis of the Esquire case. 

Let me use two rather fanciful examples to illustrate what I 
have just been saying. (1) If the Postmaster General should 
echo the prejudices of some of our ancestors and rule that all 
love stories were “obscene” and hence nonmailable, the Court 
would overrule him because tfot even an express statutory 
provision outlawing love stories would be valid. (2) On the 
other hand. Congress probably has power to amend the postal 
statute by adding that obscenity shall be inteipreted to in- 
clude any picture of a woman who is unclothed between neck 
and knee. I doubt whether the crinunal law in any state ap- 
plies sudi a test, but the Court would probably uphold the 
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Act and might say that judges must not profess to have 
greater knowledge of the possibilities of undesirable sexual 
stimulation than senators and representatives. Suppose, in- 
stead, that “obscene” in the statute as now worded weiK in- 
teipreted by the Postmaster General to include such displays 
of nudity approaching a limit. I think that the Court m||ght 
upset such an administrative extension of the unmailabl^. It 
might regard this as a matter for Congress, not him. At ^y 
rate, it would seem to be a good working principle for the 
postal officials not to push restrictions beyond well-recognized 
criminal boundaries except when Congress has plainly told 
them to do so. 

The preceding discussion is, of course, wholly at variance 
with the plausible theory with which I opened — that the 
postal service is operated as a favor and can be controlled by 
the government just as it wishes. Some day I believe that the 
Supreme Court wiU squarely repudiate this theory. But judi- 
dal action in the postal field is so infrequent that years may 
elapse before that happens. It would be much more satisfac- 
tory if the postal officials would soon abandon thb old theory 
of their own accord and adopt instead a coherent and work- 
able conc^tion of their functions, which would recognize both 
thdr du^ to safeguard the public and their obligations to pro- 
mote a maximum measure of communication. 

Presumptuous though it be, I venture to offer such a con- 
ception: 

1. Facilities for the communication of ideas and news are 
vital to any modem society, and in a free society it is essentid 
that restrictions on the flow of news and ideas in any diannel 
should be k^t at a minimum. This principle has been recog- 
nized by the Supreme Court in numerous decisions upsetting 
criminal convictitms. The postal service is one (ff the most im- 
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portant channels of communication. The principle enundated 
by the Court is just as applicable to the Post Office Depart- 
ment as to the Department of Justice, to the distribution of 
printed matter as to its getting printed. The postal power, like 
any other federal power, is subject to the First Amendment. 
The exclusion or hindering of any mailed matter by adminis- 
trative action is a form of censorship, even though it be con- 
stitutional censorship. 

i. In operating this important channel, the federal govern- 
ment is not conferring favors but serving society. Although it 
is not strictly a common carrier, it is in the nature of a public 
service company. It is doing what has been done by private 
persons and corporations in th# past. Over the carriage of 
letters it has a monopoly. It should behave like any other con- 
scientious public utility monopoly. When the government 
furnishes services to its citizens for pay, it should conform in 
general to the standards applicable to other public utilities. 
A state is not obliged to run a law school — ^it may leave that 
to private enterprise: but if the state does go into the legal 
education business, the Supreme Court held that it must not 
accept only white customers.^ If the federal government 
should take over all the railroads, it ought not to make unrea- 
sonable discrimination among passengers and shippers any 
more than a private railroad corporation; and a somewhat 
similar limitation should appl^^ to the postal power. A closer 
parallel would be government operation of all broadcasting 
stations, because they are a medium of discussion like the 
mails. An adverse decLuon by the Postmaster General exclud- 
ing or burdening a periodical or book not only hurts the pub- 
lisher’s business like a nulroad’s refusal to transport, or im- 
posing high charges for freight; it also lessens the readers’ 

^ Jfjfiovrt ex rd. Aum* v. Oomuia, 305 VniUd Ststci RqKffts SS7 (IMS). 
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chances of learning what is said. The postal service should be 
very reluctant to impair the interchange of news and ideas. 

S. This does not mean that there should be no statutory 
limits on the use of the mails. Congressional regulations ban- 
ning reailsr filthy publications and lottery tickets may be con- 
sidered reasonable regulations in view of the nature of the 
service, like railroad rules excluding drunks and dynsinit|e 
from trains. As with any other public utility, the generu 
obligation of service is subject to reasonable exceptions, an^ 
rates may be varied on a reasonable basis. ^ 

4. The importance of the Post Office as a channel for public 
discusnon through which right opinions are formed and right 
decisions made by voters and by the government is the first 
thing to be remembered whenever postal restrictions on news 
and ideas are under consideration. It is the biggest factor in 
testing what regulations are reasonable. Statutes should not 
interfere with this basic service by authorizing exclusions and 
discriminations except for very strong reasons. Hiey should 
be as explicit as possible. Such discretion as is necessarily left 
to officials should be exercised with the same purpose in mind. 
The selection of the officials who decide and their procedure 
should be shaped to fulfil this purpose as well as the obligation 
to protect society. The official’s conviction that the publica- 
tion is objectionable should be tested by the belief that the 
beer the discussion, the better can society decide what is ob- 
jectionable and what is the right way to get rid of it. 

TWO FOWEBB OF THE POST OFFICE TO DfPAIB FBESmOM 
OF CXIHMUMICATION 

Examination of the Post Office is complicated by the fact 
that it can interfere with the press in two ways, whidi are 
quite diffmrat and yet tangled up with each other. Both must 
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be studied; it jjikard to keep them separate} aud it is confusing 
to consider both together. 

A brief description of the two powers without reference to 
legal details may help. First, the Postmaster General is em- 
powered to exclude altogether certain classes of objectionable 
matter, for example, obscenity, which it is also a federal 
crime to mail. Second, an entirely distinct statute provides 
four classes of rates for different kinds of mail, granting the 
lowest or second-class rate to periodicals if they f ulfil certain 
specified requirements; and it empowers the Postmaster Gen- 
eral to withhold or revoke the permit if he finds that the pub- 
lication fails to comply with these requirements. The relation 
of the exclusion power to freedom of communication is ob- 
vious, but that of the second power requires further e]q>lana- 
tion. The statutory requirements of second-class periodicals 
make no specific reference to objectionable contents as a bar. 
However, the Department has taken the position (sustained 
by the Supreme Court) that the presence of matter non- 
miulable within the other group of statutes justifies him in 
revoking the second-class rates; and in the Esquire case Mr. 
Walker tried to extend this power to apply to other objection- 
able matter. 

Therefore, the contents of a publication may result either 
in its being thrown out of the maU altogether under the first 
power or in its getting carried thereafter only at much greater 
cost. Some practical differences between these two pentdties 
for undesirable subject matter may be listed: 

1. Offhand, exclusion seems to be more severe. It means 
that the publication cannot be mailed at all. It must be sent 
out by express, etc., subject to posable federal criminal penal- 
ties for interstate transportation, perhaps not a serious matter 
when the eccluaon from the mails is on controversial grounds. 
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Reclassified publications can still use the mail, though more 
expensively. 

2. Reclassification may, however, be much more damaging 
in the long run because it affects all future issues of the period- 
ical, until it can once more get into the good graces of the 
Postmaster General. The increased expense is great (eight to 
fifteen rimes the rates for second-class miul) . Exclusion simmy 
hits one issue. Hence the list of subscribers will probably net 
be shot to pieces or finances greatly burdened. \ 

S. Exclusion applies to both books and periodicals. Rel 
classification is limited to periodicals. Strange Fruit may be^ 
excluded; Esquire was denied second-dass rates by the Post- 
master General. 

4. Exclusion requires speedy administrative decision. The 
item must be stopped at once, if at all. The usual delays of an 
oral trial (or hearing), briefs, appeals, etc., are inappropriate. 
Redassificarion, since it affects the future and not what is al- 
ready in the mailbox, admits of a fuller consideration of evi- 
dence and arguments. However, with a daily or a weekly, the 
rime will still be short if the Postmaster General is insistent. 

5. Hence it is natural that the exclusion statutes do not 
require a hearing, and usually none seems to be held. The 
Reclassification Act does require a hearing before the suspen- 
sion or annulment of second-dass mail privileges;* this is held 
if desired by the owners of the periodical. 

Now I shall take up the two powers* in detail and consider 
the proUems ridsed in each. 

* 89 United ^tei Code, sec. S3S. 

* A different power over the mails, exercised by the censor in wartime, 
b oonsideTed dsewhere in connection with the wbob problem of war censor- 
ali4>> Both Mr. Creel and Mr. Price were indepem^t of the Post Oflke 
D^artment, although Mr. Cred used postal dedis in hbwoih (see chap. 17). 


288 



EXCLUSION FBOM THE MAILS 


^ EXCLUSION FBOM THE MAILS 

This power prevents maUing at all and applies to books, 
pamphlets, etc., as well as to newspapers and magazines* 

WHAT IS NONMAUABLB? 

Four different existing statutory grounds for declaring mat- 
ter nonmailable affect the communication of news and opin- 
ions: 

1. Sedition broadly — prospective interference with the safely 
and operations of the naiional government . — ^This includes any 
matter violating the Espionage Act (applicable only in war- 
time), or advocating treason, insurrection, or forcible resist- 
ance to any law of the United States.^® The most frequent 
Imsis of exclusion has been violation of the Espionage Act. 
Postmaster General Burleson was very active during the first 
World War against both books and periodicals.^^ In the only 
case known to me during the recent war, this Act was used to 
ban Father Coughlin^s Social Justice issue by issue. 

2. Obscenity .^^ — **Every obscene, lewd, or lascivious, and 
every filthy book, pamphlet, picture, paper, letter, writing, 
print or other publication of an indecent character,” is de- 
clared by Congress to be nonmailable. This statute is often 
invoked, and the ensuing discussion will be largely devoted 
to its problems. 

3. Information about birth control .^^ — Although the statute 

so United States Code, secs. 33, 34; 18 xbid.^ secs. 343, 344. This was 
first enacted in 1917 (see chap. 16). Its sole peacetime use was upheld by 
Gidow V. Kiely, 44 Federal Reporter, Sd Series, 227 (N.Y. 1930). So far as I 
know, the peacetime Sedition Act (Alien Registration Act) of 1940 is not 
applicable to the mails. See FSUS, pp. 440-90. Compare the abortive sedition 
bills of 1919-20 {ibid., p. 169). See also below, chap. 14. 

»^FSUS,pp. 42-31,97-99. 

^ 18 Untied States Code, sec. 334. This was first enacted in 1872. 

Ilnd. This became part of the obscenity statute in 1874. 
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treats such information along with birth-control devices as 
one type of obscene matter, this begs the question. The con- 
siderations are quite different from those presented by porno- 
graphic post cards or Lady ChoUetUy^a Lom. However, the 
whole subject raises so many problems outside the scope of 
this book that it will not be discussed at all. j 

4. MaUer tending to incite to arson, murder, or assassina- 
iion.*^This provision needs no further attention because vt is 
rarely used. (I have already spoken of the difficulty caused py 
anti-Semitic literature in the Customs.)** 

The statutes direct that any nonmailable matter shall not 
be conv^ed or delivered by the postal officials, and they im- 
pose heavy penalties upon the person mailing it. When de- 
tained, it is disposed of as the Postmaster General may di- 
rect.** Destruction is the usual fate of obscene publications. 
Sometimes he orders books or magazines returned to the 
sender. This happened to the issues of the Masses which were 
held in 1917 to violate the Espionage Act.*^ 

If a wary publisher of possible obscene publications decides 
to distribute them by express or other methods of interstate 
transportation so as to avoid trouble with the Post Office, he 
is still pimishable under the federal criminal law.** This also 
applies to whatever violates the Espionage Act and to some 
other kinds of nonmailable matter, but not all kinds. How- 
ever, there is no administrative censorship of interstate trans- 
portation outside the mails; and in the case of a border-line 
novel the publisher may think that the practical risks of a 
federal prosecution and conviction are small. 

Since ISll Cmgren has declared that thu matter b excluded 
withm the term ''mdeoent’Mn the obscenity statute. 

^ Above, p. 250. 

United States Gde, sees. 248, 258. 

^’FSUS, pp. 4S-51. ** 18 United States Code, sec. 886. 
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Mention sll&uld be made of two other grounds of nonmail* 
abilityi one actual and the other recently brought before 
Congress: 

5. Fraudtdent mail (e.g., solicitation of money for worthless 
enterprises like recovery of Sir Francis Drake’s fortune or the 
Spanish prisoner’s hidden gold). — Charities where all the 
donations go into the solicitor’s pocket are a frequent ex- 
ample. Here the Post Office has unusually powerful machin- 
ery, for it can reach incoming mail, whereas the other grounds 
stop only outgoing mail dispatched by the supposed offender. A 
fraud order results in the return to the senders of all letters ad- 
dressed to the person or corporation which has been found to 
be fraudulently using the mails.'* This power relates pri- 
marily to sales talk, which this book has marked off from 
discussion.** Hence it probably need not concern us, although 
it may conceivably affect opinions, especially religious opin- 
ions. Suppose funds are solicited for a sect which seems to 
most of us absurd. For example, a prophet mails out circulars 
that the world is going to end on April 1, 1948, so that the 
best thing to do is to sell your property while you can and 
donate the proceeds to the prophet, who will repay you with 
blissful companionship in Paradise. Would a fraud order or a 
prosecution for using the mails to defraud violate religious 
liberty in the First Amendment? Is the prophet’s sincerity a 
triable issue? The Supreme Court had to consider a somewhat 
similar question recently, and the views of the various Jus- 
tices are extremely interesting.*' 

" 18 United States Code, secs. SS8, 839; 89 ibid., sec. <89. 

•• Above, p. 88. 

*> Vmted Statu v. BaOard, 888 United States Rqiorto 78 (1944). It is also 
significant that in Ltaek v. Carlda, 888 United States B^torts 188 (1988), 
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6. Qrouf libel . — Group libel is not yet a nonmailable class, 
but in discussing that subject I spoke of a bill in Congress 
which gives the Post Office power to exclude anything which 
defames a religious or racial group. There is a tremendous lati- 
tude in such a bill if it passes. An official might conceivably 
ban a discussion adversely criticizing the foreign policy oi the 
Vatican or opposing the repeal of Jim Crow laws or poll taxes. 
What has already been said about the difficulties of con^l- 
ling group libel by law applies with especial force to this pro- 
posed expansion of postal censorship.^* 

TUB IJKZUHOOn THAT POSTAL CENSOBSHIP WILL CONTIMinB 

The two grounds of nonmailability which chiefly concern 
us — ^the Espionage Act and obscenity — make it possible for 
the Postmaster General and his subordinates to repress politi- 
cal thought in the name of loyalty and hamper literature and 
art in the name of decency. There is something comic in our 
placing this great power in the hands of the most politically 
minded member of the Cabinet, who is traditionally the party 
campaign manager and preoccupied with ballot boxes as 
much as letter boxes. The obvious danger of his control over 
the contents of publications is pointed out by many critics, 
one of whom says: 

“In a country where the will of the majority is constitu- 
tionally estopped from erasing the opinion of the minorities, 
the printed word is subjected to official scrutiny on two fronts, 

obscenity and radicalism Before the written idea may 

pass from the thinker to the people, it must be judged by 
the appointee of the political majority As a practical 

Justices Hobnes snd Brsndeis pointed out the hsrmfulness of denying • 
court review of the facts in fraud cases (see ESUS, p. SOO). 

** See above, chap. S. 
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mattoT) therei|Dre> the most extensive medium of communica- 
tion may be dominated by a very few men.”^ 

Here is previous restraint, which even Blackstone de- 
nounced.^^ Yet neither Congress nor the Supreme Court seems 
inclined to do away with these two grounds of postal censor- 
ship. The seizime of disloyal mail matter in war is considered 
necessary to national safety. The occasional condemnation of 
notable books or magazines as obscene is tolerated because the 
abolition of this law would take away the best check we have 
on commercialized pornography. The criminal law alone 
would be too slow and uncertiun to cope with mass production 
of filth. 

Since these nonmailable statutes are therefore likely to be 
with us for many years, it will be profitable to pass over ques- 
tions of their constitutionality and concentrate our attention 
upon the possibilities of making them work as satisfactorily as 
possible. The first step is to ascertain what happens now in 
Post Office exclusion cases. Although postal officials define 
obscenity and violations of the Espionage Act just as the 
criminal courts do,” we have repeatedly seen the importance 
for free communications of learning who locates the bound- 
aries of such wrongs and by what methods. Consequently, 
after surveying the grounds for denial of second-class rates, I 
shall examine the actual operation of both kinds of postal 
control over objectionable publications. 

^ Kadin, ''Administrative Censorship: A Study of the Mails, Motion 
Pictures and Radio Broadcasting,” 19 Boston University Law Review 5S8 
at 548 (1989). See also Schroeder, **On the Implied Power To Exdude 
‘Obscene* Ideas from the MaU,” 85 Central Law Journal 177 (1907);Deutsch, 
“Freedom of the Press and of the Mails,” 86 Michigan Law Review 70S 
(1988). On postal control of books see Curtice Hitchcock, quoted above, 
pp. *07-8. 

Above, p. 71. 

** See above, chap. 10, and below, chap. 16. 

29S 



THB POST OFEIOB 


CONTROL OF NBWS AND IDEAS THROUGH THB DENUL 
OF SECOND-CLASS MAIUNG RATES 

A peculiar feature of this power is that it is not given‘by the 
specific language of a statute, but is derived from judicial and 
administrative interpretation of legislation which is directed 
toward a purpose quite distinct from the discouragemenij of 
objectionable news and opinions. ^ 

THE POBTICASTBB OBNERAL’s POWER AS STATED BT CONGRESS \ 

The Mail Classification Act of 1879" provides four class^ 
of postal rates for different kinds of mail. Second-class rates 
are granted to periodicals which fulfil four requirements. 
These rates are far lower than for any other class of mail and 
are stated by the Postmaster General to be considerably be- 
low the actual cost of carriage, so that granting them amounts 
to a government subsidy to the periodical in question.^^ The 
four statutory requirements are: (1) Issued at stated inter- 
vals, at least four times a year, with a date and consecutive 
numbering. (2) A known office of publication. (8) Printed and 

^ This is now 89 United States Code, secs. 221-97. 

^ **Seoond-cla88 mail has, as a matter of public policy, probably been 
carried at a loss. The term ^probably' is used because of the complicated and 
difficult cost ascertainment procedures used by the Department to appor- 
tion its expenditures among the various classes of mail. Since the same post 
offices and carriers and transportation vehicles handle all classes of mail, 
there is always an arbitrary element involved According to the esti- 

mates of expenditures now used by the Post Office, only one-fifth of the cost 
of canying revenue-producing second-class mail was met by revenues in 1945 
.... the greatest dollar loss was the 40 million dollar deficit in carrying 
daily papers, followed by about 80 million doUars lost in carrying *non- 
newBpaper* publications the bulk of which are magasines'* (Sunipal of a 
Free, Comp^ee Preee: Report of the Chairman tio the Memhere of the Spwial 
CommUee To Study Problemt of Ameriean Small Butineti, United States 
Senate (80th Cong., 1st seas.; Senate Committee Print No. 17 (January 2, 
1947)1. p. 49). 
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not mimeogra|bed, etc., a periodical and not bound so as to be 
a book. (4) “It must be originated and published for the dis- 
semination of information of a public character, or devoted to 
lUeraiure, ike eeiencee, arte or some special industry,” have a 
legitimate list of subscribers, and not be designed primarily 
for advertising purposes or free circulation.** 

The Postmaster General may withhold or revoke the per- 
mit if he finds that the periodical does not fulfil the require- 
ments of the Act. Actual examples are findings that a news- 
paper has missed several issues, or that successive numbers of 
Frank Meriwether stories do not constitute a periodical, or 
that the advertising swamps the rest of the magazine so as to 
become its primary purpose. For such matters, judicial review 
is inappropriate; an expert in the subject can decide much 
better. Hence the statute naturally makes the Postmaster 
General’s decision as to classification final, just as a building 
commissioner has the final say about the proper strength of a 
public staircase. 

Only his power to make final decisions about the fourth and 
last requirement concerns us. Although this fourth condition 
relates to content and refers in a general way to ideas, no 
Postmaster General, so far as I know, for forty-five years after 
the statute was passed ever thought of using it to curb ob- 
scenity or any other supposedly objectionable ideas. The pro- 
vision was apparently accepted as a broad description of in- 
formative publications in distinction from catalogues and 
other instruments of salesmanship. 

How did this statutory power over such neutral matters as 
dates, bindings, and subscription lists become transformed in- 
to a control of objectionable ideas? 

“ 80 United States Code, sec. **6. (My itaUcs.) 
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TBS nBBT axniNBION or THB POBTUUBTBB OBNUailL’s POWBB: 

THB “lULWAmUiB lbadbb” casb 

During the first World War, Victor Berger, a prominent 
Socialist, was prosecuted under the Espionage Act for his 
bitter criticism of our war aims and policies in his newspaper, 
the Milwaukee Leader; and Mr. Burleson revoked the second- 
class permit of the Leader after ruling that it had frequoitly 
violated this same Act. So far as the actual words of Congross 
went, the Postmaster General’s only power was to exclude 
any offending copies of the newspaper from the mails alto- 
gether. In neither the Espionage Act nor the Classification 
Act of 1879 did Congress state that bad past issues were 
punishable by the loss of low postal rates for future issues, 
however innocent, so long as the Postmaster General might 
see fit to be unrelenting. Yet the Supreme Court, after up- 
setting Victor Berger’s conviction because his trial was un- 
fair, proceeded to sustain Mr. Burleson’s novel construction 
of the Classification Act.** 

The effect of this decision was to read past nonmailability 
into the Classification Act as a new reason for denying or 
revoking second-class rates. The Court did not rely on the 
requirement about “literature, the sciences, arts’’ or say that 
sedition was not literature. Justice Clarke went on the general 
^und of policy, that the low rates are granted on the as- 
sumption that the periodical will continue to conform to law 
including both the Act itself and prohibitions against non- 
mailable matter. A newspaper which has published such 
matter in several issues may reasonably be expected to con- 
tinue vidating the law. So the govemnient, instead of watch- 

** Umtid Siatei ex lel. M U u a ek t t Soeiat Dmaemtie PtAUihm$ Co. v. 
Buriotm, US United States Reports 407 (IMl). See FSUS, 19 . tOO-OOS. 
On tbe crmhuJ prosecution and Berger’s endusion from Coi^pess see ibid., 

Pf.Uh». 
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ing over everj^ issue in advance, may lessen the future harm 
by a single act. ‘‘Government is a practical institution, 
adapted to the practical conduct of public affairs.*’ 

Holmes and Brandeis dissented. They maintained that, 
even if the powers claimed by the Postmaster General were 
desirable, Congress had not seen fit to grant them. 

Although the Milwaukee Leader case actually involved only 
the Espionage Act, I assume that it also merges the other 
nonmailable statutes with the Classification Act. Hence the 
law would now permit the revocation of second-class rates for 
a magazine which has persistently published obscene matter 
in past issues. At any rate, that is the position of the Post 
Office lawyers.^® 

THE ATTEMPTED SECOND EXTENSION OF THE POSTMASTER 

general’s power: the *‘esquire” case 
Esquire^ as its editor admitted at the hearings, stresses 
“the stag-party type of treatment,” “the smoking-room type 
of humor.” It runs “cartoons that do feature sex,” and its 
featured pictures are “frankly published for the entertain- 
ment they afford.” A considerable portion of persons inter- 
viewed in a poll it conducted characterized its pictures as 
indecent or would object to having them in their homes. In 
September, 1943, the magazine was directed to show cause 
why its second-class mailing privileges should not be sus- 
pended or revoked. 

In reviewing the evidence collected at the subsequent hear- 
ings, Mr. Walker considered that two questions were pre- 
sented: (1) Was the publication nonmailable within the ob- 
scenity statute and so not entitled to second-class privil^es? 

Adminiitirative Procedure in Government Agenciee: Monograph of the 
AUomey GeneroTe Committee on Adminietrative Procedure^ Part IS: Poet 
Qllee Department (76th Cong., 8d sess. ; Senate Doc. No. 186 [1640]), p. 8. Th» 
important document is heritor cited as “Achcson Post Office Monograph.” 

897 



rCHB POST (»T1CB 


(S) Did it fail to comply with the fourth condition of the 
Classification Act in that “it is not published for the dis- 
semination of information of a public character, or devoted to 
literature, the sciences, arts, or some special industry”? After 
skirting the question of obscenity, he decided against the 
magazine on the second issue alone and revoked its low postal 
rates. This order rejected the recommendations of the major- 
ity of the board of three ofiScials which had conducted \the 
hearings. \ 

If the Postmaster General had found past issues of Etqti^re 
repeatedly obscene, he woidd have been within the Milwaukee 
Leader doctrine. He would have condemned the periodical for 
a cause which Congress has expressly declared to be criminal 
and to be a proper basis for some sort of administrative penal- 
ties. In other words, he would have applied a “minimal limita- 
tion” on the press which was specifically recognized by Con- 
gress. 

Instead, he went far beyond the Milwaukee Leader decision 
by creating a new minimal limitation, with only such congres- 
sional sanction as could be spelled out of the vague pbrases of 
the fourth condition. It was absurd, as he recognized, to give 
the statutory words “literature,” “the sciences,” “arts,” their 
usual meanings of distinguished writing, the painstaking 
search for principles amid multitudinous facts, and the fine 
arts. That would require a large number of innocent, ddight- 
ful, ai^ entertaining magazines to pay prohibitive postal 
rates. Then what did these words mean? The best plan, he 
thought, wiu to construe them in the li^t of a passing obser- 
vation of Justice Clarke in the Leader case, declaring seomd- 
dass rates to be “a frank extension of spedal favors to pub- 
lishers because of ike epeeud cardribuium to the puMie wd^are 
whidi Congress bdieves is derived from the newspaper and 
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other periodicit press.”*^ This truism about the value of pe- 
riodicals in general was transformed by Mr. Walker into a 
drastic requirement that any particular periodical which 
sought to receive second-class rates must demonstrate that it 
deserves them. Since these rates are below cost, his argument 
ran, they are in effect an indirect governmental subsidy to this 
periodical at the expense of every single person mailing a let- 
ter or paying federal taxes. Therefore, he concluded in a key 
passage: 

“A publication to enjoy these unique mail privileges and 
special preferences is bound to do more than refrain from dis- 
seminating material which is obscene or bordering on the 
obscene. It ia under a positive duty to contribute to the public 
good and the public welfare** 

Esquire, he was sure, did not satisfy this test of contribu- 
tion to the public good. When the “dominant and systematic 
feature” of a magazine consists of writings and pictures “in 
that obscure and treacherous borderland zone where the aver- 
age person hesitates to find them technically obscene, but still 
may see ample proof that they are morally improper,” then 
the periodical is not making the “special contribution to the 
public welfare” which Congress intended. The occurrence of 
such writings and pictures “in isolated instances” would not 
be fatal. (Was he thinking of the New Yorker?) But in view of 
what Esquire habitually contains, Mr. W^alker “cannot as- 
sume that Congress ever intended to endow this publication 
with an indirect subsidy and permit it to receive at the hands 
of the government a preference in postal charges of approxi- 
mately $500,000 per annum.”®* 

255 United States Reports at 410. (My italics.) 

** The Postmaster Cieneral’s order is summariaed in the New Yo/th Times, 
December SI, 1948, p. 1. 
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This is by no means a bigoted decision. One can disagree 
with Mr. Walker’s conclusions, as 1 do, and yet be attracted 
by the tone of his reasoning, especially its exploratory spirit. 
Here is a buqr Cabinet member confronted with a difficult 
task of censorship entirely alien to his important regular 
duties. He is unfamiliar with the relevant considerati<^ to 
which Mr. Cairns, for example, has given long thought. He 
gets very little help from the precise words used by ConWss 
in the statute or from confficting court decisions, administra* 
tive interpretations, and official practices. Honestly \be- 
wildered, he seizes on an apparently simple solution: The 
Post Office is giving away subsidies, and he wants to be sure 
that each donee is meritorious. Esquire, he thinks, not only 
fails to contribute to the general welfare but even acts con- 
trary to it. Aside from its own undesirable qualities, it has 
inspired a host of imitators which copy only its smoking-room 
type of humor in grosser forms. This is all part of the increas- 
ing appearance of d^rading thoughts and conduct on the 
printed page — a novel phenomenon in American life which is 
disturbing even to those of us who doubt the wisdom of at- 
tjulring the evil by law. One gets the impression of a man who 
is genuinely anxious to better the morals of the country and 
feds that he has an obligation to do something about it when 
the (^portunity is right before him. At the same time, he ad- 
mits that he may be mistaken in applying ethics to second- 
class rates and allows Esquire time to get this important mat- 
ter settled by the courts without losing its subsidy meanwhile. 

The Supreme Court did settle the matter, at least for the 
present, 1^ unanimously preserving low postal rates for 
Esquire.** A wide judicial review was possible in this case, 

** Bmmegan v. Esquire, 897 United Ststn BqwrU 146 (1M6), affirming 
Eeqmre r. Walker, 181 Federal Reporter, Sd Seriea, 49 (Dist. of Col. App., 
1946), o|dnion by Judge Tborman Arnold. The District Court 'had upheld 
Mr. WaUcer (66 Federd Sq>plement 1016 (D.C. 1944]). 
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because a quesSon of law was raised whether the fourth condi- 
tion of the Classification Act had been correctly construed by 
the Postmaster General.*^ All the Justices agreed that his 
interpretation was wrong and that he had acted outside the 
powers granted him by Congress. The principle now estab- 
lished is: So long as a periodical has not become nonmailable 
by violating the obscenity statute or one of the other exclu- 
sion statutes already discussed, the fourth condition does not 
authorize the Postmaster General to deny second-class rates 
on grounds of taste or morals. Justice Douglas said in deliver- 
ing the opinion of the Court: 

.... The power to determine whether a periodical (which is 
mailable) contains information of a public character, literature or 
art does not include the further power to determine whetlier the 
contents meet some standard of the public good or welfare. 

The Court’s opinion leaves open the question whether the 
statute would have been constitutional if it had stated in plain 
words what Mr. Walker read into it, that low postal rates are 
dependent on ‘‘contribution to the public good.” The Court 
decided, not what Congress could do, but what Congress did. 
So long as Mr. Walker’s ruling was bad under the Classifica- 
tion Act, it was unnecessary to ask whether it was forbidden 
by the First Amendment.*® 

Still, the First Amendment did play a part in the Esquire 
case by shaping the Court’s views of what the fourth condi- 
tion in the statute really required. If a federal restriction on 

On judicial review see below, pp. 315-18. 

••See the discuasion of statutory interpretation above, pp. S8S-84. 
Justice Douglas did suggest that some discriminatory subsidies might be 
unconstitutional, e.g., if they were conditioned on not expressing certain 
political or economic views. Justice Frankfurter preferred not to cross thb 
bridge until he came to it; consequently, he wrote a separate opinion agreeing 
with the result of the case on the sole ground that the statute did not bar 
Euquire from low rates. 
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discussion is to be justified at all, it must be for the purpose of 
avoiding what Holmes called *"the substantive evils that Con- 
gress has a right to prevent.”** Hence the Court wants to be 
sure that Congress did really undertake to prevent the par- 
ticular evil which an official sets out to repress. Congress and 
not he is charged with determining what kinds of publications 
cmdanger the national welfare. This insistence on an express 
command from Congress is especially urgent whenevw the 
case involves censorship, because of all restrictions 04 the 
press this is the most abhorrent. Chief Justice Hughea de- 
clared: 

.... It is the chief purpose of the guaranty to prevent previous 
restraints upon publication. The struggle in England, directed 
against the legislative power of the licenser, resulted in renunciation 

of the censorship of the press [It is true that] the protection 

even as to previous restraint is not absolutely unlimited No 

one would question but that a government might prevent actual 
obstruction to its recruiting service or the publication of the sailing 
dates of transports or the number and location of troops. On similar 
grounds, the primary requirements of decency may be enforced against 
obscene publications. .... The exceptional nature of its limita- 
tions plam in a strong light the general conception that liberty of 
the press, historically considered and taken up by the Federal Con- 
stitution, has meant, principally although not exdusively, immunity 
from previous restraints or censorship.’^ 

Therefore, the issue in the Esquire case was: How much of 
an inroad on this great tradition against censorship had Con- 
gress made? Undoubtedly Congress had established a postal 
censorship over obscenity in order to preserve what Hughes 
called *^the primary requirements of decency.” But since 
Esquire was admittedly not obscene, it could be reached only 
by a big eiqiansion of the postal censorship. Then when did 
Congress authorize this expansion? In the Act of 1879, if ever, 

’’See above, p. 51. (Uy italics.) 

” Near v. Miimnaia, SSS United States Bep<Hti at 718, 716 (1681). 
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for there was no other statute to which Mr. Walker could refer. 
Yet nobody had heard of such a power until September, 1943 ! 
Freedom of the press would indeed be in peril if an official 
were allowed to turn a half-dozen abstract nouns used by 
Congress sixty-odd years ago into an entirely new reason for 
putting a periodical out of business. Justice Douglas was not 
going to let censorship spread by leaps and bounds so easily as 
that. 

The provisions of the Fourth condition would have to be far 
more explicit for us to assume that Congress made such a radical 
departure from our traditions and undertook to clothe the Post- 
master General with the power to supervise the tastes of the reading 
public of the country. 

Having found out what the fourth condition does not mean, 
let us see what it does mean and clear up the perplexities which 
made Mr. Walker wander into a dead-end street. As he said, 
Congress must have intended to exclude some magazines be- 
cause of their contents, but just which is not altogether clear. 
Read literally, the statute appears to intrust the determina- 
tion of literary and artistic value to the Postmaster General. 
But to me the phrases of the fourth condition seem put in as a 
rough and common-sense way of describing informative and 
imaginative periodicals as distinguished from the sales talk in 
monthly catalogues, etc. Try to define this idea more pre- 
cisely, and you will see how hard it is to do so. The concluding 
proviso excluding advertising purposes seems to me to rein- 
force this interpretation. In short. Congress was not using 
words with the meticulous care of a criminal statute. The 
clause embraces, I surmise, any periodical which is intended 
to be read for information or enjoyment (regardless of the 
height of the reader^s brow) and to exclude a magazine in- 
tended by its main makeup to sell things. The Court's ex- 
planation is: 
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If ... . read in the context of the postal laws of which it is an 
integral part, it ... . must be taken to supply standards which 
relate to the format of the publication and to the nature of its con- 
tents, but not to their quality, worth, or value. In that view, **litera- 
ture*’ or the ‘*arts’* mean no more than productions vrhich convey 

ideas by words, pictures, or drawings The policy of Congress 

has been clear .... it was thought that those publications! os a 
class contributed to the public good.’^ 

The Esquire case leaves the law just where it was afte^ the 
Milwaukee Leader case. There is no good reason to think that 
the drastic doctrine of the older decision is not accepted by i^he 
present Supreme Court.*® Of all the free-speech cases where 
Holmes and Brandeis dissented, this is about the only one 
which has not been overruled or judicially discredited. 

Congress would do well to consider abolishing the Mil- 
toaukee Leader doctrine for obscenity. During forty years be- 
fore that decision, the Post Office could apparently cope with 
indecency in a periodical by the simple process of declaring 
the offending issue nonmailable. Is there any evidence that 
indecency has become so much worse since 1921 that this 
exclusion power no longer suffices? When the Espionage Act is 
violated, the ability to suppress the periodical by charging 
prohibitive rates is perhaps essential to national safety, but 
obscenity is a pretty small matter to raise such a hullabaloo 
about. Does a magazine which has strayed across the line of 
sexual morality really deserve a fine of hundreds of thousands 
of dollars or total extinction? 

•■8S7 United States Reports at 15S-54, (My italics.) 

** Justice Douglas did cite the dissents of Holmes and Brandeis, but he 
was careful to oo^ne the protection ci the Esquire decision to **inailable** 
periodicals. Justice Frankfurter indorsed the Lsadsr case by saying tliat 
nonmailable matters are of course not *iiterature*’ within the second-class 
privilege. Presumably the Kreutzer Sonata of Tolstoy did not' cease to be 
fiterature for other purposes when it became nonmailable m 1890. 
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DESOtABIUTY OF A NEW LAW ADOFTmO THE 
“PTJBUC good” test 

We may not have heard the last of the test of “contribution 
to the public good.” The Postmaster General’s order sug- 
gested that if the courts decided, as they have, that the pres- 
ent statute gave him no power to refuse low postal rates to 
publications like Esquire, then Congress ought to amend the 
statute so as to state more clearly the standards a periodical 
must meet in order to have a large part of its distribution 
costs paid out of government funds. It is by no means unlikely 
that this suggestion will lead congressmen who approved of 
the banning of Esquire to sponsor an amendment of the 
Classification Act. If so, the bill will probably make the fourth 
condition say expressly just what Mr. Walker thought it said 
— that the Postmaster General, in granting second-class rates, 
must satisfy himself that the periodical contributes to the 
public good. Congress will be urged to stop subsidizing trash 
and to help raise the morals of the country. 

With this possibility in mind, I shall discuss the desirability 
of such a law. The arguments for it look good on their face; the 
objections are easily overlooked and hard to understand. 
Many thoughtful persons who are not intolerant by nature 
are troubled by the frequent low tone of magazine pages; they 
do not see why the Post Office should go on carrying this stuff 
at a big loss. It is important for citizens to realize the conse- 
quences of setting up this new ground of censorship. I am 
going to leave out questions of constitutionality. Let us con- 
sider the wisdom of a statute empowering the Postmaster Gen- 
eral to give low rates to a periodical or charge it several times 
as much, according to his estimate of its value to the public. 

The problem is whether “contribution to the public good” 
is a desirable test for an official to apply in imposing a re- 
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straint on the communication of information and ideas. It is 
plain by now, I hope, that this is not just a question of how the 
government shall hand out gifts, as Mr. Walker thought. The 
restraint element is clearly present. A subsidy is in a sense a 
favor, but if it be denied to one periodical and granted to mos^ 
of its chief competitors, then the omitted periodical is much 
worse off than if nobody got any subsidy. Take an analogy .\ 
A testator is nojt obligated to leave property to his children at\ 
all in many states; but if he divides his estate among all his \ 
children except one, this is mwally a penalty on the omitted 
child. You cannot argue to the child who is cut out of the will 
that he has merely failed to receive a favor. Of course, the 
condemned periodical is not shut out of the mails altogether, 
but objectionable ideas can be penalized by discrimination as 
well as by exclusion. Suppose that Mayor Hague had opened 
the Jersey City parks to CIO speakers for fifty dollars apiece 
while those from the AF of L and the American Legion paid 
only fifty cents. As a practical matter, the loss of second-class 
privileges results in a denial of the use of the mails, since the 
remaining available rates are prohibitively high. Even when 
the refusal of low rates does not violate the First Amendment, 
it interferes with fr^om of the press as a fact. However, 
some minimal limitations on this freedom are proper, as we 
have repeatedly seen. So our problem becomes one of deciding 
whether a novel censorship based on a moral standard much 
stricter than **the primary requirements of decency” is also a 
propo* limitation. The reasons for any impairment of freedom 
of the press ought to be very strong, and, in addition, the 
'public good” test has to overcome three special objections: 

1. lU vagume*$ renders abuse easy . — ^If want of “contribu- 
tion to the public good” could be objectively established so 
that any rational person could see that the public got no bene- 
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fit from the magasine, thea there would be no serious harm in 
discriminating against it. But you never can be sure that a 
periodical makes no public contribution the way you can be 
sure that it is issued only three times a year or has no date or is 
bound in cloth covers. All you can be sure of is that some 
person or persons (Postmaster General or board or court or 
jury) thinks that the periodical does not serve the public 
good. The only yardstick is in somebody’s mind. No doubt 
the law often has to make use of some mental standard like 
want of reasonable care or malice. Obscenity itself is a pretty 
elastic mental yardstick. But these are long established 
and familiar — we knowdn a rough way how far they can be 
stretched. We shoiild be cautious about approving an entire- 
ly new mental yardstick, and ask whether it is capable of 
indefinite elongation and compression in all sorts of unex- 
pected ways, like the characters in the early chapters of Alice 
in Wonderland. 

The Milwaukee Leader case allowed the Postmaster Gen- 
eral to subtract periodicals from the general class of those sub- 
sidised if they were guilty of crimes of nonmailability. Ob- 
scenity and violations of the Espionage Act are not, of course, 
clean-cut conceptions, but th^ are crimes and as such have 
been subjected to a long series of judicial interpretations, 
which can serve as guidebooks in rough country. The novel 
point in the Esquire case is the failure to find any crime at all 
or even any wrong which has occupied the concentrated atten- 
tioR of Congress and been crystidlized in a specific statute. It 
was bad enough with the Espionage Act under Mr. Burleson. 
Books and periodicals were banned by a single o£Scial on 
charges of a crime which a jury or a court would have been 
very unlikely to sustain. If the official can run wild in finding a 
crime, when he has many judicial precedents, he can go much 
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farther afield when he defines “contribution to the public wel- 
fare,” which no court has ever construed. There are no guide- 
books. The personal judgment of the official who decides will 
have enormous scope. The Nazis had a law against anything 
contrary to the public interest, and a law of the Restoration , 
Bourbons in France allowed the government to suppress any | 
journal “if the spirit resulting from a succession of articles 
would be of a nature to cause injury to the public peace and 
the stability of constitutional institutions.” Such laws have 
been held up to scorn by English and American writers in con- 
trast with our liberty of the press. Yet “lack of contribution 
to the public good” is equally vague. 

In fact, the phrase is almost the same as “what I think 
seriously objectionable.” Since the power will extend b^ond 
sex cases, it may be used to wreck journals of political or eco- 
nomic views which a substantial number of people think 
would be ruinous to the nation if adopted. The test of general 
welfare might allow a Republican administration to rule out 
Democratic newspapers or vice versa, just as the Federalist 
administration used the Sedition Act of 1798 to silence Jeffer- 
sonian editors. Think of what a reactionary Postmaster Gen- 
eral could do to the liberal press or the labor press under such 
a law. One member of our Commission observed: “It is a 
sound practice in a democracy not to establish an engine of 
government which we are unwilling to put into the hands of 
our enemies.” 

Justice Douglas in the Esquire opinion touched on this dan- 
ger of arbitrary censorship if every applicant for second-class 
rates were compelled to convince the Postmaster General that 
his periodical contributes to the public good: 

Undo: our qrston of government there is an accommodation for 
the widest varieties of tastes and ideas. What is good literature. 
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what has educational value, what is refined public information, what 
is good art, varies with individuak as it does from one generation to 
another. There doubtless would be a contrariety of views concern- 
ing Cervantes’ Don Quixote, Shakespeare’s Venus and Adonis, 
or Zola’s Nana. But a requirement that literature or art conform to 
some norm prescribed by an official smacks of an ideology foreign to 
our system. The basic values implicit in the requirements of the 
Fourth condition can be served only by uncensored distribution of 
literature. From the multitude of competing offerings the public 
wfll pick and choose. What seems to one to be trash may have for 
others fieeting or even enduring values. But to withdraw the second- 
class rate from this publication today because its contents seemed to 
one official not good for the public would sanction withdrawal of the 
second-class rate tomorrow from another periodical whose social or 
economic views seemed harmful to another official.^^ 

It is true that Justice Douglas was showing why the Post- 
master General ought not to put the “public good” test into 
the Classification Act by interpretation; but his reasons are 
equally strong against Congress putting it in by an amend- 
ment. The test will do harm in the Act, no matter how it gets 
there. 

2. The **piiblic good^* test is hard to administer hcnestly , — 
Besides giving an unscrupulous official opportunities for in- 
tolerance, as just indicated, the test will subject a conscien- 
tious official to constant perplexities. The phrase “contribu- 
tion to the public good” looks simple, but it is really a short- 
hand description of a group of problems. In dealing with writ- 
ing and pictures, we cannot limit “good” to morality in the 
narrow sense. Boccaccio is a good storyteller. The public wel- 
fare is promoted by literary and artistic distinction as well as 
by edifying principles. Consequently, the official who is really 
trying to make the “public good” test work will have to ap- 
praise the merits of magazine fiction and illustrations and 
balance those merits against moral objections in order to 

** 8S7 United Statee Repents at 157-48. 
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evaluate the total effect of the periodical. This is a delicate 
and difficult task, something like what Mr. Cmms has to do 
under the proviso in the customs statute," but much more 
troublesome, (a) The volume of domestic magazines far ex- 
ceeds that of imported books, (b) Since what appears in pe- 
riodicals is hot off the griddle, there is little chance of its being 
recognized as meritorious by a reputable body of American 
critical opinion to which a postal official can turn for guidance 
as Mr. Cairns does, (c) The area of questionable matter is 
much greater. In the Customs a book must first be ruled 
“obscene” before any of this balancing is necessary, but the 
“public good” test requires it whenever a periodical has any 
qualities which the postal official thinks morally harmful, 
though falling far short of criminal indecency. Damon Run- 
yon, let us say, has been publishing a series of short stories in 
a magazine. All the characters are gangsters, burglars, con- 
fidence men, and their victims, and everybody stays out of 
jail. How many minus marks shall be chalked down for this 
encouragement of crime? How many pluses shall be awarded 
for Mr. Runyon’s sharp delineation of human traits, the 
humorous dialogue, the entertaining incidents? Imagine the 
Postmaster General adding up the plus and minus columns to 
see whether these stories pass the “public good” test. Yet no 
conscientious official can avoid such a job of mixing literary 
and artistic standards with moral standards should this pro- 
posed test become law. 

A somesdiat pmallel situation is found in the law of copy- 
right, which, like the Classification Act, relates to legal bene- 
fits for literature and art. When two lower United States 
courts had held that a circus poster did not deserve copyright 
protection because of its low arUstic qualities. Justice Hdimes 

« Above, pp. Ml, 
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'IS? 

reversed them and wrote a very instructive opinion showing 
the unfitness of law to pass on such issues: 

It would be a dangerous undertaking for persons trained only to 
the law to constitute themselves final judges of the worth of pic- 
torial illustrations, outside of the narrowest and most obvious limits. 
At the one extreme some works of genius would be sure to miss 
appreciation. Their very novelty would make them repulsive until 
the public had learned the new language in which their author ^oke. 
It may be more than doubted, for instance, whether the etchings of 
Goya or the paintings of Manet would have been sure of protection 
when seen for the first time. At the other end, copyright would be 
denied to pictures which appealed to a public less ^ucaied than the 
judge. Yet if they command the taste of any public, they have a com- 
mercial value — ^it would be bold to say that they have not an aesthet 
ic and educational value — and the taste of any public is not to be treated 
with contempt. It is an ultimate fact for the moment, whalever may 
he our hopes for a change.^ 

The passages I have italicized are especially relevant to our 
problem. No doubt, actually obscene pictures cannot be valid- 
ly copyrighted; they fall within the ‘‘most obvious limits” 
mentioned by Holmes.^’ Even here the determination is judi- 
cial. The administrative officials in the Copyright Office ac- 
cept whatever comes so long as it complies with objective 
statutory formalities. And neither judges nor officials can 
deny legal benefit because they have a poor opinion of the 
value of the book. If “public good” be made the basis of low 
postal rates, then the Post Office will be engaging in the ‘‘dan- 
gerous undertaking” against which Justice Holmes warned. 
Persons “trained only in the law” or in the complex business 
problems of managing the mails will be constituting them- 
selves “final judges of the worth of pictorial illustrations” and 
the text in periodicals. 

^ Bleistein v. DonMsm Lithographing ISS United States Reports 
m at S51-SS (1908). (My italics.) 

^See E. S. Rogers, ‘^Copyright and Morals,” 18 Michigan Law Review 
890 (1980), which dew^bes some absurd strait-laced dedsioiui. 
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S. This ianotths right way to raise morals . — ^Although we all 
desire to make the country better and, particularly, to im- 
prove taste in periodical literature, we should consider 
whether this is the proper function of government officials, 
especially in the Post Office. Should the Postmaster General 
take over the work of churches and schools and critics of life? 
Is a system of regulating a great business activity like the 
Post Office a mechanism well adapted to the task of moral 
elevation? It is just as if the New York subway, which carries 
passengers much below cost, undertook to promote morals by 
refusing this subsidy to persons whom its general manager 
classified as immoral. Imagine the test of “contribution to the 
public good” used to make bad people walk or pay a double 
fare. Perhaps the city would be better, but nobody would 
trust subway officials to sift the good from the bad. Whether 
it be subways or Post Office, the issue is the same — ^the wis- 
dom of allowing a businessman to use his power over a great 
commercial mechanism for the sake of raising morals, by 
granting or refusing pecuniary benefits according to his own 
best judgment of the worthiness of the recipients. We shall 
get along better if ad m inistrative officials adopt Holmes’s at- 
titude in the case of the circus posters and take the world 
pretty much as they find it, except for crimes like obscenity. 
Tjkft the rain, they should fall on both the just and the unjust. 
Litowy and moral problems had better be left to those who 
are specially trained for them and to methods of encouraging 
the good and discouraging the bad which are more flexible and 
persuasive than rules of law can ever be. 

It is not merely a question whether a particular govern- 
ment (ffiSdal sdiected for his capacity to rush mail along is 
suited to handle delicate problems of taste and morals. 'A 
much deeper question is nused: How far is law the right tool 
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for that purpose? Can it do satisfactorily anything beyond 
lopping off the most offensive types of wickedness? What are 
the limits of compulsion? Can you make people good by law? 
Can you successfully shape all your law to attain a noble and 
tightly integrated conception of national life? 

Some of the wrisest and best of men have thought they 
could — Plato, Savonarola, Calvin, Cromwell, the theocracy 
of the Massachusetts Bay Colony. Each had a definite picture 
of society which he wanted to have realized by compulsion. 
Yet later idealists have recognized that these men banned the 
satisfaction of human wants which cannot be safely ignored. 
Their ideal communities were too largely projections of their 
own special natures. ‘‘Because thou art virtuous, shall there 
be no more cakes and ale?” Life has more facets than any one 
man can appreciate no matter how unselfish and thoughtful. 
Idealists cannot easily allow for the animality in us. So long as 
war is an overwhelming part of life, may not public good be 
served when those subjected to the unnatural strains of com- 
bat and discipline get occasional relief by a few hearty belly- 
laughs from periodicals like Esquire} 

So I conclude that it is undesirable to try to separate the 
wheat from the tares by the ‘‘public good” test. On the one 
hand, it will just scratch the surface of immorality, and, on 
the other, it opens up almost unlimited possibilities of censor- 
ship. One of the main reasons for the separation of church and 
state is the natural inclination of men with high moral pur- 
poses to use compulsory powers so as to mold the intimate 
details of everybody’s life according to thrir own ideals. 

HOW POSTAL CBNSORSHIP HAS BEEN OPERATING' 

In order to imderstand the actual extent of the powers of 
the Post Office over the communication of news and ideas, the 


313 



THE POST OFFICE 


readers of this book ought to know how and by whom the 
questions are decided whether a publication is nonmailable 
and whether the past issues of a periodical were nonmailable 
so as to forfeit low postal rates for the future. Yet the ensuing 
account of the way the line is drawn has to be unsatisfactory> 
because whatever can now be learned on this subject may be 
out of date by the time the book is published. The Adminis- 
trative Procedure Act,^^ which the President signed on June 
1946, has been in operation for only a few months. This 
far-reaching statute is "'an outline of minimum essential rights 
and procedures”^® for many federal departments, commis- 
sions, and other agencies. Although the new law does not, I 
think, concern what has been said about the control of im- 
ported books in the Customs,^® it will surely alter Post OflSce 
censorship. For instance, the rules governing the conduct of 
hearings on the denial of second-class rates will probably have 
to be revised. Exclusion from the mails is less affected, since 
there are no customary hearings to be regulated anew,®^ but 
the somewhat widened scope of judicial review in the Act may 
{^rhaps stimulate improvements of the entire administrative 
mechanism for determining questions of mailability. The best 

** 5 United States Code, secs. 1001-11. 

** House Judiciary Committee, Administrative Procedure Act (79th Cong., 
8d sees.; House Rep^ No. 1980 [1946]), p. 16. This report gives very useful 
information about the history of this important statute. 

^*The Customs seems to be excepted from the Act because the actual 
power of decision is vested either in a court or in the uncontrolled dis- 
cretion of the Secretary of the Treasury (under the proviso). See the opening 
dauses 5 United States Codes, secs. 1004 and 1009. 

^ The requirements of the Act as to hearings and administrative decisions 
(secs. 1004-7) apply only to adjudications where opportunity for a hearing is 
ordered by some statute, e.g., by the Classification Act if second-class rates 
are to be revoked. But most of the requirements for judicial review (sec. 
1009) are not thus limited; see, however, sec. 1009(c) (B)(5), discussed 
bdlow, pp. 817-18, 864. 
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that can be done in the face of such uncertainties is to de- 
scribe postal procedure as it has been during the deliberations 
of our Commission and merely indicate various points where 
the Administrative Procedure Act seems likely to produce sig- 
nificant changes. 

THE PREDOMINANCE OF ADMINISTRATIVE MECHANISM 

In the postal control of obscenity and other wrongs, officials 
almost always make the vital decisions. Courtroom mecha- 
nism, which is constitutionally guaranteed in the criminal law 
and available to correct mistakes by the Customs, plays very 
little part in determining that publications are nonmailable 
except in the rare instances when the Post Office sees fit to go 
after the sender.^® He of course gets trial by jury with a judge 
and the usual appellate review before he can be sent to jail or 
fined. But when the Post Office follows its ordinary course of 
striking at the book or the periodical, there is no jury and no 
trial judge and no true appeal. On issues of fact and the appli- 
cation of statutory standards like ^‘obscene” to the facts,^® the 
determination of the Postmaster General (or his subordi- 
nates) has long been treated as final.®^ This means, roughly, 
that so long as the official acts fairly and interprets the postal 
statutes properly, nobody can correct his mistaken decision 
that the publication has violated one of those statutes and 
must consequently be deprived of the cheapest and most con- 
venient mode of distribution. 

^ Examples are United States v. Kennerley^ 209 Federal Reporter 119 
(N.Y. i^lS), opinion by Judge Learned Hand; United Staies v. Dennett^ 
S9 Federal Reporter, 2d Series, 564 (C.(".A. 2d, 19S0), opinion by Judge A. N. 
Hand; United States v. Levine^ 8S Federal Reporter, 2d Series, 156 (C.C.A. 
2d, 1936). 

^ On questions of legal standards see FSUS, pp. 501-3. 

^ The authorities on the narrow scope of judicial review of postal censor- 
ship are sununarused by Judge Hough in Masses PubUsking Co, v. Patten^ 
246 Federal Reporter 24 at 31-83 (C.C.A. 2d, 1917). 
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Consequently, any publisher who wanted to upset the ac- 
tion of the Postmaster General has had a hard row to hoe. 
He has been obliged to convince the court that the case falls 
within one of three narrow categories. 

1. The administrative proceedings violated elementary re- 
quirements of fairness — what the Fifth Amendment calls 
“due process of law.” Although periodicals are given ample 
opportunity to show why they should not lose their low postal 
rates, a much smaller amount of fairness seems to be thought 
sufiScient when a publication is excluded from the mails al- 
together. The publisher is usually given no warning to appear 
to defend his product. Absence of notice and of a hearing 
vitiates most other administrative proceedings, but only one 
case has been found which regarded this as a reason for re- 
versing a postal exclusion order.®* Perhaps the demand for 
speed is considered paramount, just as a policeman does not 
have to hold a hearing before tearing down a grossly indecent 
poster on a billboard. 

i. There was no evidence to support the official finding, or 
perhaps only a very little evidence. This ground is not of 
much help in most obscenity cases. There is no room for dis- 
pute about the bare facts, which are in the book itself. The 
controversy turns on the inferences to be drawn from those 
facts, and many persons who disagree with the official infer- 
ence of criminal indecency will usually concede that the book 
is not white as the driven snow. 

S. The official has made an error of law, for example, by 
violating the Constitution, or by interpreting his statutory 
powers too widely as Mr. Walker did in the Esquire case. 
However, when the Postmaster General construes words like 

Walker v. Popenoe, 14# Federal Reporter, 2d Seriei, 511 at 518 (Diat. 
of C!al. App., 1M5), with interesting opinions by Judges Edgerton and Arnold. 
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“obscene” or “indecent” in a statute, these terms are so vague 
that a court will rarely say they have been stretched too far, 
although a pamphlet on sex instruction was restored to the 
mails for this reason.*^ 

The usual procedure by which the publisher seeks judicial 
review of a postal ruling is by starting an independent federal 
suit to enjoin the official from acting under his ruling. This 
suit used to be brought against the local postmaster in the 
United States District Court where the item was mailed, e.g,, 
in New York City; but present practice obliges the suit to be 
started in the District of Columbia against the Postmaster 
General. This relief is expensive and inconvenient, besides 
rarely accomplishing anything. An unbiased report states: 
“Since the Postmaster General is an executive officer vested 
with broad discretion in the premises, hampered by only the 
most general definitions of ... . ‘disloyal matter,’ and ‘ob- 
scenity,* the courts have been singularly loath to interfere. 
Few of the hundreds of injunction suits .... have been suc- 
cessful.”^* Contrast the procedure in the Customs, where a 
court retries everything afresh — both law and facts. 

The Administrative Procedure Act will somewhat widen 
the scope of court review. Besides codifying clearly and fully 
the grounds which were already recognized, it also raises the 
amount of evidence necessary to an official’s decision on the 
facts impregnable to judicial attack. A court will henceforth 
be able to set aside the denial of second-class rates if it is 
“unsupported by substantial evidence,” whereas a very little 
evidence has hitherto been enough to make a court keep its 

s similar criminal case is United State* v. Dennett, above, n. 48. 
See also Judge Learned Hand’s opinion in the Af asses case under the Espion- 
age Act, FSUS, pp. 48^1; but this was reversed, above, n. 50. 

** Acheson Post Office Monograph, p. 8. 
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hands off.** It remains to be seen how much practical differ- 
ence results from this change in the quantity of proof. Fur- 
thermore, it iq>plies only to decisions based on a “hearing pro- 
vided by statute’’; consequently, the old rule still holds in 
exclusion cases because the nonmailable statutes say nothing 
about a hearing. Whatever the Act does, 1 feel sure that it 
leaves much less room for court trials than there is in the 
Customs under the Tariff Act of 1930. 

All this discussion of judicial review brings me back to the 
position which I have previously taken — ^that obstacles to the 
easy use of courtroom mechanism, whether legal or practical, 
throw upon officials a strong moral obligation to be sure that 
their administrative mechanism is deciding cases fairly and 
efficiently. The less chance there is to correct mistakes, the 
greater the duty not to make mistakes. Let us, therefore, for- 
get the courts for the time being and look at what happens 
inside the Post Office Department. 

ADMnnSTBATIVli OSrTBBMINATION OF VIOLATIONS OF THE 
ESPIONAGE ACT 

Postal censorship of dbloyal publications raises sp>ecial 
problems. This leads me to dispose of the entire topic at once 
and then go on to obscenity. During the present war only one 
case is known to me, but this involved a magazine of large 
circulation. Father Coughlin’s Social Jiutice, which was to- 
tally shut out of the mails and not merely deprived of low rates 
as were the Milwavkee Leader and several other periodicals 
during the first World War. It will simplify matters if I as- 
sume that a magaane is in question rather tluin a book and 
devote most of my attention to procedure in exclusion cases. 

Theoretically, the procedure by which one issue of a period- 

United StetM Code, sec. 1000(e) (B)(tf). Cf. mf petagraph 9 (above, 
p. SIO) and nn. 50-00. 
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icfj is bsniied from the mails under the Espionage Act is 
initiated by the deamination of the current issue of the period- 
ical in question by the postmaster at the point of mailing. 
If he believes that it contains matter which is nonmailable 
under the Act, the issue is withheld from the mails, and copies 
are transmitted to the Solicitor of the Post Office Department 
(its legal adviser). The issue is examined by the Solicitor’s 
office; and the postmaster is thereupon instructed by the 
Postmaster General either to allow the publication to pass 
through the mails or to reject it. This procedure is designed to 
prevent postmasters from acting upon their individual judg- 
ments in withholding a publication from the mails. 

The Social Justice case was run somewhat differently. The 
initiative was taken in Washington and came from outside the 
Post Office Department. Each issue of the magazine, begin- 
ning with that of April 6, 1942, was rejected by the locd post- 
master after receipt of instructions from the Postmaster 
General, who acted in the first instance on complaint of the 
Attorney General. There appears to have been active co- 
operation, in connection with the Espionage Act, between the 
Post Office Department and the Department of Justice. In 
practice, the opinion of the Attorney General was ordinarily 
obtained before a publication was withheld as nonmailable 
under this statute. 

In a way, this was an odd situation. Since there was no 
hearing before anybody and no published opinion, the pub- 
lisher did not know who was deciding his case. The statute 
directed the determination of disloyalty to be decided by the 
Postmaster General (or his subordinates), but perhiqts it was 
really adjudicated by some unknown lower official in the De- 
partment of Justice. Who can tell? Still the Attorn^ General 
must have approved this man’s action, and the Postmaster 
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General had to consent because he signed the order. The 
national safety may be involved in the distribution of a maga> 
zine which is bitterly adverse to governmental policies, so it is 
not surprising that the Cabinet member who is in charge of 
federal prosecutors and policemen should want to take a 
hand. 

The suppression of Social Justice did not stop with its exclu- 
sion from the mails. The Trading with the Enemy Act of 1917 
made it unlawful for any person “to transport, cariy, or 
otherwise publish or distribute any matter which is made non- 
mailable” by the Espionage Act.‘^ Relying on this statute, the 
Attorney General stopped sales of Social Justice on the 
streets, presumably of the banned issues only, and apparently 
prevented its transportation by express or similar channels. 
This action, combined with the exclusion from the mails, 
would seem to have effected a complete censorship of the is- 
sues which violated the Espionage Act, or more correctly 
which were thought by some law-enforcing ofiBcials to violate 
it when they did not have to listen to any arguments on the 
other side. 

Not long afterward 1 heard a roomful of Wall Street 
lawyers voice their indignation against the extinction of a 
prosperous magazine by executive fiat. Every one of them 
violently disagreed with Father Coughlin’s opinions, and so 
do I, but they had been brought up on Magna Carta and due 
process of law and the notion that a business has a right to 
noUce and an impartial hearing before it is condemned. 

Since the power to deny second-class rates (established by 

**40 SUtutea at Luge 411 (1917), sec. 19. Probably the search-womnt 
^ovishms of the Eapionage Act could have been invdced if q>ecial authority 
iras deeiied for adsing idl poaaible copiea of the offending publication (18 
United Statea Code, aeca. 611-83; FSCS, pp. 488 ff.). But it takea time and 
troid^ to drtain aeateh wananta. 
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the Milwaukee Leader case) was not invoked in the present 
war and since the procedure will be fully discussed in connec- 
tion with obscenity, I shall simply explain the practical rea- 
sons why government officials desire to retain this sanction 
against any periodical which has pursued through a number 
of issues a policy considered seditious. They are not satisfied 
to rely just on the express nonmailable provision of the 
Espionage Act. The administration of that provision over a 
period of time can at best be only cumbersome and inefficient. 
It is a nuisance to take separate action against every single 
issue, whereas withdrawal of second-class privileges seems to 
present an effective barrier, once for all, against the continued 
circulation of the newspaper or magazine by mail. Further- 
more, revocation proceedings are in some ways better for the 
publisher. No hearmg is provided by the Espionage Act for an 
exclusion case. It is true that a hearing might be voluntarily 
accorded upon each issue, but the procedure of such a hearing 
is not clear — there are no departmental regulations, no estab- 
lished practice. And the time factor would in many cases be 
obstructive, e.g., in cases of weekly publications. By making 
the issue one of revocation or suspension of second-class rates, 
the government entitles the periodical to a hearing under well- 
settled rules. This appears to be fairer to the publisher and to 
have the advantage of bringing all the facts of a case to light 
and into public view. Certainly Social Justice got less justice 
than did the Milwaukee Leader. 

The law should, 1 think, handle the whole problem of pro- 
cedure under the postal clause of the Espionage Act as a war 
problem quite distinct from postal control of indecenqr and 
other peacetime wrongs. The use of the mails during war by a 
periodical like Social Justice is only one among many manifes- 
tations of dissensions between groups of citizens and of bitter 
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opposition to our war aims. The practical question before the 
government in such a case is not what to do with the periodi- 
cal, as when the Post Office proceeds against an oversexed 
magazine, but how best to deal with the serious internal situa- 
tion. That question has to be answered by the President and 
his chief advisers as part of their difficult task of managing the 
war crisis. The fate of a particular magazine under the Act as 
it now stands is likely to depend on the way the general war 
polity of the Administration chooses between toleration and 
vigorous suppression. The magazine will receive careful con- 
sideration, by the Department of Justice rather than by the 
Post Office; but an impartial adjudication is hardly to be ex- 
pected under such conditions, especially in exclusion cases 
where there is no hearing. 

If Congress should reconsider the Espionage Act before any 
war emergency arises, it might ask whether it would be pos- 
sible, without sacrificing national safety, to devise a better 
way of sifting really dangerous publications out of a mass of 
hostile criticisms of the conduct and aims of a war, remember- 
ing that this kind of censorship is liable to impair political and 
economic discussion which the framers of the First Amend- 
ment especially wanted to protect. Whatever new safeguards 
Congress should choose to set up against official bias and indi- 
vidual idiosyncrasies in determining disloyalty during a war 
might (tiffer considerably from the saf^uards which are ad- 
visable for a case of obscenity. For example, the scope of court 
review might be made wider so as to avoid the unusual pres- 
sures upon official rulings which war creates. On the other 
hand, some desirable peacetime procedure may be too slow 
for such emergencies. It may be better to decide fast than to 
spend a great deal of time in being sure you are right— -the 
ordinary attitude ci the law. 
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During such a revision of the £q>ionage Act, Congress 
might also consider whether prosecution of a war requires that 
seditious publications be denied low postal rates for the fu- 
tiuc, as the Milwaukee Leader case decided. Congress might 
conceivably think that the Postmaster General does not need 
this power in obscenity cases, and yet that it is necessary to 
national safety for him to possess it in Espionage Act cases. 
In that event it would be desirable to clarify the Milwaukee 
Leader doctrine by putting it right into the Act. Furthermore, 
instead of having two quite different proceedings against a 
periodical as now — one to shut out present issues and the 
other to take away low rates in future — the Act might com- 
bine both powers in a single proceeding. A possible scheme for 
such an amendment would be this: Individual issues of a pub- 
lication may be impounded pending a hearing of a character 
which can be carried out expeditiously. After hearing, these 
individual issues may be excluded from the mails as nonmail- 
able matter if they are found to violate any of the prohibitions 
of the Espionage Act. The use of the mails, or second-class 
mailing privileges, or both, may be denied to a publication if, 
after hearing, it is found not only that an individual issue has 
contained seditious material but also that there has been a 
continuing course of conduct reflected in a number of issues 
which indicates that the continued publication of the maga- 
zine or periodical will interfere with the prosecution of the war 
in ways described in the Espionage Act, or that the general 
purpose and intent of the publication are such as to interfere 
with the war. 

Such an amendment has the advantage of introducing 
hearings into exclusion cases under the Espionage Act and 
thus making them as fair as classification cases. 
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ADimOBTBATlVIl DETERMINATION OT OBSCENITT 

Here I sliall reverse the previous order of topics and begin 
with what we know most about. 

Revocation of second-claee rates . — In the organization of the 
Post Office, the Postmaster General has the duty to super- 
intend generally the business of the Department and execute 
all the postal laws,” but the direct management of the various 
activities is divided among several high executives, including 
four Assistant Postmaster Generals and a Solicitor. The Solic- 
itor, as the chief lawyer for the Department, is charged by the 
Regulations, among other things, with prosecuting postal 
cases when desired to do so and “with the consideration of all 
questions relating to the mailability of alleged indecent, ob- 
scene, scurrilous, or defamatory mail matter.”*’ Of course he 
has under him a staff of lawyers, to whom these duties are 
often delegated; “Solicitor” wiU be understood to denote any 
such person in his office. The duties of the Third Assistant 
Postmaster General include “the classification of domestic 
mail matter.” In his office is the Division of Classification, 
headed by a Superintendent with a staff of over fifty persons, 
some of whom may incidentally be lawyers. This Division is 
subdivided into several groups, one of which determines ques- 
tions rdated to second-class mail matter.** However, when 
questions of obscenity are involved in second-class cases, they 
are referred to the Solicitor’s office and settled by him. Al- 
though the Postal Laws and Regulations seem to call for exer- 
cise of the Third Assistant’s independent judgment, still, 
whenever the Solicitor declares matter in a periodical to be 
nonmailable, proceedings for revocation of its second-class 

**5 United States Code, sec. 869. 

89 Code of Fedecsl R^guiaUons (1988), sec. 1.4(f). 

** Ibid., sec. 1.7. 
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permit automatically follow his decision as a matter of 
course." 

The initiative for revocation on the ground of obscenity 
may come from advice received from local postmasters or 
members of the general public, and the Department in Wash- 
ington sometimes scrutinizes of its own accord publications 
suspected of obscenity. When a member of the public thus s^ts 
the machinery in motion, his identity is not disclosed. This 
practice may be subject to some criticism, but it makes law 
enforcement easier and there is little danger of trumped-up 
charges when the material speaks for itself, once it is ex- 
amined.*® 

The Classification Act provides that second-class rates 
shall not be suspended or annulled until a hearing shall have 
been granted to the parties interested.*^ In 1940 the Attorney 
Greneral’s Committee on Administrative Procedure in Gov- 
ernment Agencies reported that hearings in the usual sense 
were not held.** There might be an informal conference in 
Washington with no presiding officer and no stenographic 
record, or perhaps only a considerable correspondence be- 
tween the Department and the publisher. No statement of 
reasons accompanied an order of revocation. This criticism 
led the Department to adopt in April, 1942 (before the 
Eaquire case), a carefully drawn set of regulations which now 
govern revocation proceedings. 

These rules provide many of the safeguards of fairness 
familiar in a courtroom trial.** The action is instituted by an 

" Acheson Post Office Mimognph, p. 4 and n. U. 

•® Kid., pp, a-7. 

89 United States Code, sec. 988. 

** Adieson Post Office Monognqtb, i^. 9-10. 

** These rules are printed in 89 Cumulative Supplement to Code of Federal 
Regulations (1948), sec. 8.87a. 
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order to diow cause why the second-class permit should not 
be revoked (or suspended). This is sent by registered mail to 
the publisher and tells him the time and place of the bpAi- ing 
and the matters to be considered, specifying the issues and 
passages thought to be nonmailable. He may then file de- 
fenses if he desires. If the publisher wishes a hearing, it is 
normally at the Department Building in Washington and is 
public unless the Postmaster General orders otherwise. It is 
held before one or more hearing ofiScers designated by him. 
“The hearing ofiScer is charged with the duty, and vested with 
the authority, to conduct a fair, impartial, expeditious, order- 
ly and dignified hearing.” The publisher may appear in per- 
son or by counsel, and the Solicitor represents the Depart- 
ment. The usual order of a trial is prescribed with introduc- 
tion of witnesses and documentary evidence by each side, fol- 
lowed by oral arguments of an hour apiece and opportunity 
for the filing of briefs. A stenographic transcript is to be made. 
“Upon the basis of the hearing, arguments, and briefs the 
hearing officer shall promptly prepare a report which shall 
indude his findings, condusions, and recommendations.” This 
is transmitted to the Postmaster General with the transcripts, 
Imefs, and exhibits; but, unless he so orders, it is not made 
public or shown to the parties. Upon the basis of this report 
and the papers in the case, the Postmaster General (or his 
duly designated representative) decides the case without 
further argument by the parties. He revokes or suspends the 
pmmit or dismisses the proceeding and may add a statement 
of his reasons, as Mr. Walker did in the Esquire case. 

These rules are so good that the Administrative Procedure 
Act of 1946 does not seem to call for much diange in vdut now 
happens in revocation cases, but two points in the recent 
statute are worth mentioning. Urst, it contuns some new 
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provisions for insuring the independence of the hearing of- 
ficer.** He must not consult the Solicitor about any fact in 
issue unless the publisher (or his lawyer) is also present, and 
the Solicitor must not take any part in the preparation of the 
hearing officer’s report. Perhaps this desirable separation of 
the prosecuting function from the deciding function has al- 
ready been maintained in obscenity cases, but something 
quite different was going on in mail-fraud cases in 1940, ac- 
cording to the Attorney General’s Committee.** After the 
fraud hearing, the trial attorneys who had been conducting 
the government’s side of the case from the start consulted in- 
formally with the hearing officer to ^"see how the case stacks 
up” in his mind. Then these prosecutors drafted his inter- 
mediate report to the Postmaster General, stating conclusions 
about the facts and how the case ought to be decided, and 
brought it to the hearing officer for his approval. Meanwhile 
the defendant’s lawyer was far away. If this practice of the 
Department lawyers in fraud cases has had any contagious 
influence on their handling of revocation cases, the 1946 Act 
puts a stop to it. Secondly, the Act (as I read it) makes the 
hearing officer more like a trial judge, by transforming his 
report from a mere set of recommendations into the ''initial 
decision” of the case.** Unless either side appeals to the Post- 
master General, the hearing officer’s decision stands and 
settles the fate of the periodical. 

Exclusion from the mails . — It is hard to ascertain just what 
happens when exclusion alone is involved. Although the issue 
of obscenity is the same as in revocation proceedings, Con- 

** 6 United States Code, sec. 1004(c). 

** Acheson Post Office Monograph, pp. 80-85. 

** 5 United States Code, sec. 1007. 
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gress has not required a hearing, and the Post Office has not 
provided any of the elaborate safeguards of fairness which are 
established where low postal rates are threatened. The issue 
is apparently referred to the Solicitor for his determination, 
and, if it be unfavorable, the case seems to end there unless 
the Postmaster General cares to review it. Occasionally 
wealthy or important mailers may confer with the proper 
officials in Washington or there may be some correspondence, 
but there seems to be no sort of trial unless exclusion is pro- 
posed to be followed by the loss of second-class rates. The 
Adieson Monograph said in 1940 that sometimes a magazine 
publisher did not even know that an issue had been banned 
from the mails untU his subscribers began sending in com- 
plaints that this number had never reached them. The At- 
torney General’s Committee recommended that the publisher 
should always be given notice, even though exclusion must 
usually be prompt,” but I am not sure whether the practice 
was changed accordingly. 

In order to tell how much harm is caused by this one-sided 
adjudicating, some enthusiast for research would have to ex- 
amine a large sampling of books and magazines ruled obscene 
and pick out whatever was unjustly condemned. Since all the 
publications examined would be on the border line of in- 
decency, and most of them beyond it, the task would be about 
as edifying as an investigation of hundreds of garbage cans 
iat the sake of learning how much edible food is wastefully 
thrown away by American housewives. Without any real evi- 
dence, there is ample room for conjecture. One view is: “The 
absence of public clamor would seem to indicate that only 
cheap and tawdry obscenity has been barred, and that there 

*’ Acheson Port Office Monograph, p. 18, n. 48. 
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has been no confusion between filth on the one hand, and 
what some might insist is art or education on the other.”'* 
Yet enormous variations in three successive years may indi- 
cate that what is “obscene” depends largely on the personality 
of the particular man on the Solicitor’s staff who does his work 
and on the moods of the moment." Whether much of worth 
is condemned or not, the government which enforces justice 
upon its citizens cannot afford to conduct its own affairs with- 
out regard to elementary principles of fairness. Furthermore, 
the exclusion of Tolstoy’s Kreutzer Sonata from the mails 
years ago and the recent threat to Strange Fruit show that 
the postal censorship is not necessarily limited to trash. It is 
capable of arbitrarily condemning works of literary and artis- 
tic distinction, even if it has not yet done so often, and the 
following account of the fate of Carlo Tresca’s periodical ll 
MarteUo shows how the postal power to exclude may be 
abused for political purposes: 

“In July 1923, the Italian Ambassador made a speech in 
New York in which he said ‘A certain paper in the United 
States is embarrassing to the Fascist government and should 
be suppressed.’ .... 

“July 21, issue of the paper held up; no explanation. 

“August 10, Tresca arrested for article ‘Down with Mon- 
archy,’ then three months old. 

“August 18, Post Office Department ordered the deletion of 
an announcement of a raffle. Two other newspapers carried 
the announcement unmolested. 

“September 8, issue held up for two-line advertisement of a 

«JMd..p.l8. 

** See Ibid., p. 2, n. 8; p. IS, n. 48; p. U and n. 52. The figures given are 
nearly forty years old, however. 
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birth-control book Other newspapers carrying the same 

advertisement were not molested. 

“October SO, Tresca indicted for above offense. 

“October 27, issue held up because of an account how 
Fascist! had forced an Italian woman to drink a large dose of 
castor oil. Most American papers carried the same story 
unmolested.”^** 

Although the Administrative Procedure Act of 1946 does 
not directly substitute a fair hearing for the sort of procedure 
I have just described, it may eventually bring about im- 
proved methods of administrative determination of obscenity 
through its recognition of judicial review, as 1 have already 
suggested, and by the still more powerful incentive of the sec- 
tion which orders every government agency, including the 
Post 0£5ce, to publish systematic information about what it is 
doing. This information is to include: 

statements of the general course and method by which its functions 
am channeled and determined, including the nature and require- 
ments of <dl formal or informal procedures available 

1 think that no Postmaster General will be willing to put 
down in cold type a description of such procedure as was used 
in the case of II Martello. He will want to have something 
more creditable than that to disclose to the public. Moreover, 
the present bafl9ing secrecy of exclusion decisions seems likely 
to be emled by this provision: 

Every agency shall publish or, in accordance with published rule, 
make available to public inspection all final opinions or orders in 
the adjudication of cases ” 

/ML, p. 13, n. 49. Althou^ the account is taken from a partinn source, 
it derives ainhenticity from being quoted without question in this carnally 
prepared ud discriminating public document. 

” 3 United States Code, sec. 100S(a)(8). 

» /ML, sec. 1009(b). 
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POSSIBLE PROCEDURAL IMPROVEMENTS OP BOTH POSTAL 
POWERS OVER FREEDOM OF THE PRESS 

It will be convenient to subdivide procedure as follows: 

I. Mechanism of administrative determination 

A. Notice and hearing 

B. Segregation of functions 
11. Who decides? 

A. Administrative personnel 

B. Judicial review 

The discussion will take the form of a series of problems, as 
when I dealt with “The Correction of Errors.” 

1. MECHANISM OF ADMINISTRATIVE DETERMINATION 

Since a good deal has been said already about rules govern- 
ing cases on second-class rates, I shall speak mostly of exclu- 
sion from the mails, as to which there are no rules, perhaps no 
notice, and usually no hearing by anybody. 

A. NOTICE AND HEARING 

Problem 1. Shotdd notice be required in exclusion 'proceed- 
ings? — If this is not already required in response to the 
Acheson Monograph, it should be. It is elementary fairness. 
The Supreme Court has repeatedly insisted on it in judicial 
proceedings and in administrative proceedings before many 
boards and commissions. Notice enables the publisher to ad- 
just matters with his subscribers and news agents who are 
otherwise upset by the nonarrival of an issue of a periodical, 
and with readers and booksellers who fail to receive an or- 
dered book; and it warns him promptly to take up the matter 
with the postal authorities. 

Problem 2. Should a hearing he required in exclusion proceed- 
ings? — ^In judicial action and in many types of administrative 
action, a fair trial is essential. The person whose liberty or 
property is at stake must be given an adequate opportunity 
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to meet the government’s evidence and arguments in the open 
and present his defense on the law and the facts. The 1942 
Postal Rules on revocation of second-class rates and the recent 
Administrative Procedure Act show in detail what the right 
to a hearing means. Therefore, it is a marked departure frofm 
American traditions of justice for the Post OflSce to determine 
obscenity for exclusion purposes without any orderly con- 
sideration of both sides of the question. Perhaps after seventy 
years it is too late for the Supreme Court to upset this unusual^ 
departmental practice as an unconstitutional denial of ^‘du^ 
process of law”^* or as an erroneous interpretation of the 
nonmailable statutes.^^ But what is old may not be desirable. 
Our experience of administrative decisions has grown greatly 
since obscenity was first shut out of the mails in 1872, and it 
has taught us a good deal more about the importance of care-^ 
fully planned procedure for reaching those decisions than was 
known in the days of President Grant. Hence the postal 
officials might very well reconsider their practice in exclusion 
cases and see whether they have any strong justification for 
continuing to refuse a hearing. Is it sensible for them to pass 
on obscenity in a second-class rate case after a well-regulated 
administrative trial, and yet decide exactly the same issue in a 
nonmailable case by some correspondence or a short conversa- 
tion across a desk? This marked difference in treatment calls 
for some convincing explanation if it is to last. Of course, 
many more dollars are involved in the loss of low postal rates 

But see Walker v. Papenoe^ above, n. 51. 

The argument for want of statutory authority is that officials must not 
take the unusual course of refusing an adequate hearing unless Congress has 
flatly told them to do so. The fact that the nonmailable statutes say nothing 
about a hearing one way or the other is not enough by this view; the Post 
Office should fill the gap by construing the statutes as impliedly calling for 
normal methods d settling controvert^ issues. See the reasoning of Justice 
Dott^bu in the Eequire case, quoted above, p. SOS. 
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than in the condemnation of one issue of a magazine or one 
book, but the law is not accustomed to regard justice as a 
luxuiy reserved for “the big money.” And a hasty decision 
which mistakenly keeps a single book or article out of the 
mails impairs the freedom of both author and readers. Conse- 
quently, unless the postal officials can point to urgent reasons 
for the present summary disposal of cases under the old ob- 
scenity statute, the time is at hand for them to provide ade- 
quate hearings by issuing a new set of rules comparable to 
those promulgated for revocation in 1942. Indeed, when the 
publication is a magazine, the same hearing could convenient- 
ly deal with both the exclusion of past issues for obscenity and 
the denial of low rates for future issues.™ There is no need to 
wait until Congress expressly orders a hearing. The Depart- 
ment has a good precedent for taking the initiative; it has 
long held a full hearing in every fraud case, although the stat- 
ute merely authorized the Postmaster General to issue the 
order of condemnation “upon evidence satisfactory to him.”” 

There is, however, something to be said on the other side. 
Two practical objections which have been advanced against a 
formal hearing are that there is not time for it and that it 
would do no good. Let us examine these in turn to see how 
strong they are. 

First, it is said that a hearing would interfere with the speed 
which is requisite in nonmailable cases. The local postmaster 
has detained the book or the particular issue of a periodical, 
and it must be decided right away whether this shall go out or 
not. 

There are indeed situations where an administrative of- 

’* See a similar suggestion for Espionage Act cases, above, p. SSS. 

” SQ United States Code, sec. SS9. See Acfaeson Post Office Monogn^, 
pp. 18, SS-80. 
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ficial needs to act so fast that he should not be made to wait 
for a hearing.” For example, he can summarily kill diseased 
cattle or pull down houses in the path of a conflagration. 1 
have already spoken of the policeman who sees a grossly 
indecent theatrical poster on a billboard and can lawfully teat 
it off without letting the defense present evidence. The only 
alternative is to leave the picture exposed to all passers-by 
while a tribunal solemnly deliberates. An emergency exist^ 
which demands an extraordinary remedy. 

Is there any such great hurry about an exclusion case? The 
postmaster does have to move quickly to stop the book from 
going to its destination. I agree that it would be futile to let 
the item be mailed and then spend days or weeks in hearings 
to decide whether it was obscene and ought not to have been 
mailed. But, once the book has been seized, why is the govern- 
ment pressed for time? The way out seems obvious. Hold the 
book while you hold hearings. Then the government loses 
nothing if it ultimately proves its case. Of course, the pub- 
lishers do suffer by the delay involved in hearings; if they win, 
the book or periodical will go out very late. Yet how is the 
publisher then worse off than if the item is permanently 
banned without any hearing at all, when by hypothesis it 
would have been passed after a hearing? Better for the pub- 
li^er to win late than never! 

Second, it is contended that a hearing would do no good. 
The Acheson Post Office Monograph was doubtful whether a 
formal hearing with both sides presenting evidence would ac- 
conq)lish much even in revocation cases. Witnesses for the 
defense would be useless to explain away the questionable 

” See LawUm ▼. SUtiU, 169 United Statei Rq>orta 183 (1884). 

**AeheMn Poet Office Monograph, pp. 18-14. This was publidied in 
1848, before the 1848 rules bad establiuted formal hearings in revocation 

mini 
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book or picture. 'The very re$ in controversy ordinarily 
speaks for itself. Although characterization of the text as 
obscene or treasonable nu^ involve more delicate questions of 
personal judgment and discretion than determination of 
whether the publication is ‘formed of printed paper sheets, 
without .... substantial bindings,’ both determinations can 
be made by scrutiny of the matter at hand.” My reply is that 
this may often be true, but not always. Experts in literature 
or art can sometimes bring out the merits of the item and 
produce classics for comparison. And the chief value of a 
hearing will be the publisher’s privilege of having an able 
lawyer argue about the dangers of suppression. No doubt, the 
great mass of suppressed items consists of sheer pornography, 
for which nothing can be said. Probably nothing will be said; 
the publisher will not incur the expense of a lawyer but let the 
case go by default and hope to escape a criminal prosecution. 
But it is the border-line cases which interest us. There the 
publisher will often desire a hearing, and arguments of counsel 
are badly needed. An official should not dispense with help 
when he passes on a delicate adjustment between the claims of 
morality, on one side, and the claims of freedom and literary 
or artistic merit, on the other side. Counsel can noake him 
realize the full consequences of suppression in the particular 
case, which the official might otherwise overlook. Tho^fore, 
even if informal methods of adjudication are continued with- 
out the introduction of any evidence exc^t the publication 
itself, the Post Office should surely follow the final recommen- 
dation of the Acheson Committee about obscenity cases: 
“Ond argument should .... be preserved and employed on 
this issue.”” 

^ Final Reportoftk* AUomay OtnanFt CommOta on AJmiuuMue 
etiurt (IMl), p. ISC. Although the Comimttee wee H>eeking of rwocation 
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Another phase of this objection is that a hearing will not 
influence officials who have already made up their minds to 
ban the book, as is proved by their initial order detaining it in 
the post office as obscene. ‘*The question of what is obscene 
.... is a matter of departmental policy and it is doubtfiu 
whether a parade of witnesses or even oi’al argument would, in 
the very nature of things, affect that determination of poli<^ 

where, through .... citation to show cause the poliey\ 

has already been set out in the partieidar case.”*" That is, the \ 
veiy fact that the Department charges obscenity foreshadows 
the decision after a hearing. “If .... after tentative deter- 
mination prior to a hearing, the Department wishes to sustain 
its pontion at a hearing, it could in the best of faith always 
find witnesses who sincerely believe the matter to be obscene; 
thus, it could produce evidence to support its ultimate conclu- 
sion. Under such circumstances, a formal hearing at which 
there is testimony would be an empty gesture. The Depart- 
ment, therefore, seems to be justified in dispensing with for- 
mal hearings Conference in satisfaction of the statutory 

requirement of hearings .... may or may not be useful; at 
least discussion concerning particular printed material seems 
more helpful than adversary hearings.” 

This quotation from the Acheson Monograph is a terrible 
indictment of unfairness in postal officials. It reminds me of 
the story of the “ideal juryman,” who used to dedare that his 
guiding principle was: “1 look at the prisoner in the dock and 
say to myself — ‘If you didn’t do it, what are you there for?’ ” 
Yet, whatever was true when the Monograph was published 

cases, its reasons are equally applicable to exdusion cases. Observe that this 
conduncm of the Committee in its Report differs from the view -of the 
Monograph, whidi was written by the staff in order to aid the Committee. 

** Acheron Post Office Monograph, p. 14. (My italics.) 
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in 1940, it certainly is not fair to say after the Esquire case 
that the postal o£Scials are likely to close their minds when 
they start a proceeding. Two members of the hearing board in 
that case decided against revocation. Though Mr. Walker was 
not convinced by the Esquire lawyers, he pondered all th^ 
said. Furthermore, this case shows how segregation of func- 
tions lessens the danger of a closed departmental mind. The 
official who presented the government’s case had to adopt a 
definite slant against Esquire from the start, but the three 
officials who decided were an independent group. 

Therefore, since the practical objections do not appear to be 
strong, I hope that a hearing will be held in exclusion cases 
whenever the publisher requests it, and that rules of proce- 
dure will be promulgated for exclusion cases, regulating the 
details of notice, hearing, etc., just as they were regulated for 
Classification by the 1942 rules. The successful operation of 
formal hearings under those rules, despite the doubts of the 
Acheson Monograph, indicates the desirability of such hear- 
ings in all cases of obscenity. 

Problem 3. Should the Postmaster Genertd hold a fresh hear- 
ing when he reviews the record and the findings of the subordinate 
officialsf — ^The point was not discussed in the Acheson Mono- 
graph in connection with obscenity,*^ but it is worth con- 

See, however, the comment in the Monograph, p. 33, on the procedure 
in fraud order cases, where the hearing ofiBcer’s findings are reviewed by the 
Solicitor; the defendant may argue once, to either of these officials, but can- 
not argue to both successively. The Monograph contrasts the sitimtion in 
ordinary criminal cases before a jury, where **it is true that the defendant is 
limited, after the presentation of the evidence, only to oral argument, but 
there the argument is addressed to the very persons who heard all the evi- 
dence and who make the determination. In the fraud order cases, the respond- 
ent’s oral argument, on the other hand, is made either to the hearing officer, 
who does not finally make the findings, or the Solicitor who has not heard 
the evidence, and has not yet become familiar with the record.” 

Compare Morgan v. United States^ 298 United States Reports 468 (1936), 
304 ibid. 1 (1938). 
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sidering. Such a fresh hearing would rarely admit new evi- 
dence — ^the first hearing gave sufficient opportunity for wit- 
nesses and exhibits — ^but it would have the advantage of let- 
ting the Postmaster General hear arguments and not merely 
read those made to his subordinates. Since it is his mind 
which will finally decide, he will make it up better if counsd 
follow the play of his mind and answer his questions and 
to remove his doubts. So it is not enough that counsel had one\ 
chance to argue — that was to other men’s minds. The United 
States Supreme Court would not refuse to hear oral argu- 
ments on tho ground that the lawyers had had their day in 
court before inferior judges. 

On the other hand, this second chance to argue is often de- 
nied in administrative proceedings. The parties may not even 
be allowed to state in writing their objections to the adminis- 
trative findings and decision which are going to be reviewed 
by the high official, and their reasons why he should alter or 
affirm the action of his subordinate.^^ Arguments take time, 
and the heads of government departments have not much 
time. Attorney General Biddle heard no arguments when he 
reversed his Immigration Board of Appeals, and ordered 
Harry Bridges deported.^’ He probably thought that he had 

** Thb practice is abolished br the Administrative Procedure Act of 1946 
whenever ^e hearing undergoing review was ordered by statute, as in revoca- 
tion cases. See sec. 8(b), of which the House Report says: **.... Briefs on 
the law and facts must 1^ received and fully considered by every recommend- 
ing, deciding, or reviewing officer. They must also hear such oral argument 
as may be required by law, and the bill does not diminish rights to oral argu- 
ment. Where the issues are serious or the case becomes one adversary in 
character, the agency should provide for oral argument before all recom- 
mending, deciding, or reviewing officers/’ But this reform does not apfdy to 
postal exclusion cases, unless the Department adepts it voluntarily. 

** His action was set aside in Bridges v. Wixon, 690 United States Re- 
ports 165 (1945). The point raised In the text was not discussed by the 
Court 
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done enough by going through voluminous documents al- 
ready seen by his subordinates, without absorbing new briefs 
and more talk. The Postmaster General may also feel that he 
is too bu^ carrying thirty-two billion pieces of mail to listen 
for several hours to wrangling lawyers every time a publisher 
is aggrieved by the stoppage of one display of risqu^ humor or 
lascivious legs. 

One can agree that a Cabinet officer ought to be relieved of 
such a task. The country needs him elsewhere. Yet if a Cabi- 
net officer makes a decision vital to freedom of opinion, as in 
the Bridges or Esquire case, he ought to make his decision in 
the best possible way, and that means hearing oral arguments. 
Possibly "due process of law" does not make this constitu- 
tionally obligatory, but nevertheless it is highly desirable. 

Perhaps the solution is that the Postmaster General should 
not have to bother with obscenity cases at all. He ought not to 
take time off even to read pages and pages of exhibits and 
testimony about a shady book or magazine. Secretary of the 
Treasury Morgenthau did not take time off from Victory 
Loans and Federal Reserve Banks and income taxes to read 
Henry Miller’s latest imported novel — ^he left it to Mr. Cairns 
and the federal courts. So in the mail problem, whatever man 
really decides the case should hear oral arguments as well as 
know all the evidence, but should that man be the Post- 
master General? Instead of maldng his task more onerous by 
adding more hearings and more oral arguments, better make 
it lighter by giving the whole job to somebody dse. 

A somewhat less drastic change is this: If judicial review be 
established, then the Postmaster General might still keep the 
power to overrule his subordinates on the record without 
hearing arguments. The need for a second argument within 
the Department is less if the Postmaster General does not 
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make the final decision. The publisher’s lawyer will have a 
better chance to argue in court. In the Customs, the fact that 
a judge can eventually determine obscenity simplifies the ad- 
ministrative mechanism and makes it possible for both the 
Secretary of the Treasury and his Legal Adviser to dispei|se 
with all formal hearings and arguments. 

Problem 4 . Should postal officials give ridings on obscenity in 
advance of mailing? — When Mr. Walker became Postmaster 
General, he found that for several years the Solicitors of th^ 
Department had been passing on magazines before publica- 
tion. The periodicals were sending their formats to Washing- 
ton to get advice that they were not indecent, etc. He was 
appalled by the vast proportions of this practice. Its implica- 
tions were that the Post OflSce was putting its imprimatur 
(official mark of approval) on these magazines. It was acting, 
in effect, as a censorship board like the English censors in the 
seventeenth century whose “licensing” Milton opposed. It 
would be embarrassing if anything bad were afterward found 
to exist in a magazine so approved. Mr. Walker notified all 
the publishers that this was no longer to be done. Thus he put 
an end to the censorship board. 

In some areas of governmental regulation, advance rulings 
are desirable for all concerned. For instance, an importer 
would like to know the amount of the duty on a given type of 
merchandise before ordering a large quantity abroad. So long 
as he states the facts correctly, the ruling benefits him and the 
government.*^ He gets the goods, and the government gets 
more taxes. The Administrative Procedure Act of 1946“ al- 
See Acheson Custame Monograph, pp. 69-70. 

** 5 United States Code, sec. 1004(d). See House Report cited in' note 46 
above, p. 31. See also the discussion of declaratory rulings in Final Report 
of the Attorney OeneraVe Committee on Adminietralive Procedure (1941), pp. 
30-38. 
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lows a governmental agenpy “to issue a dedaiatory order to 
terminate a controversy or remove uncertainty”; but it is to 
do so “in its sound discretion,” wbich precludes the issuance 
of improvident orders. 

Businessmen like administrative licensing beforehand, in 
other fields as well as in communications, but the practice 
sometimes turns out to be objectionable to other persons 
whose interests are affected thereby. An interesting example 
took place several years ago with regard to corporations 
which were planning a merger or an association to exchange 
trade information and desired to remove the uncertainty 
caused by the indefinite language of the Sherman Act. When 
William J. Donovan was in charge of the Antitrust Division 
of the Department of Justice, he allowed the corporations to 
submit the proposed scheme to him and get his approval in 
advance. This relieved them from the fear of prosecutions or 
dissolutions. Donovan thought the practice showed common 
sense. It certainly saved a lot of time and worry to both sides. 
On the other hand, the government might find its hands tied 
morally if it later found the scheme operating to the injury of 
the public. A new administration might have very different 
views of the corporate combinations which its predecessor had 
approved. After Donovan left office, the practice was aban- 
doned. 

In the communications field publishers and booksellers and 
theaters are similarly eager for advance information. It is 
much easier to revise a book before publication or a play 
before the nm starts than to defend a prosecution later. 
Changes in a book or magazine are very expensive after it has 
been plated and put on sale. This is why Boston booksdlers 
often like the idea of the Watch and Ward Society, which can 
tell them to go ahead and sell the book without much danger 
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of police interferoioe. Yet we have seen that much evil results 
&om advance licenang of books by local authorities.** This is 
partly due to the fact that the law intrusts the determination 
of obscenity to a jury, which has no part whatever in the ad- 
vance rulings. I 

The acceleration of the time of a decision is somewhat less 
dangerous when the same person makes the decision whb 
would do so anyway. This is the situation in the Customs'^ 
where Mr. Cairns occasionally rules cm a questionable book 
before the importer has gone to the expense of bringing a 
large number of copies from Europe. 

‘The Bureau is extremely cautious in giving advance rul- 
ings in this fidd because applicants sometimes desire its opin- 
ion not for a bona fide purpose but rather for use m some 
other connection. Thus a publisher may contemplate a pub- 
licity camptugn in which he hopes to excite the interests of the 
reading public by indicating that the book is sufficiently ques- 
tionable as to require its submission to the Bureau for ruling 
on the issue of obscenity. Or a person who is defending a pro- 
ceeding brought against him by local officials may desire a 
Bureau ruling for use at the trial as evidence of the non- 
saladous character of the book. Before a declaratory ruling is 
^ven on a book, therefore, [Mr. Cairns has] satisfied him- 
self s* • • that the ruling is sought solely in connection with 
an intended importation of the book in question.***^ 

The ultimate possibility of court determination of the ob- 
scenity of imported books prevents unwise advance rulings in 
the Customs from pmmanently impuring the access of readers 
to books. In the Post Office, however, the riskof harm is much 
more serious because any administrstive mistake is fimd: the 

•• AboWk n*. M6HK. 

** AduHNW Customs M onogrqili. pp. 51^5C. 
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sooner it comes, the greater its effect in cutting down the dr- 
culation of the book. Consequently, the public had even more 
reason than Mr. Walker to object to advance rulings on ob- 
scenity for the sake of serving the convenience of publishers. 
The fact that a censor usually decides before publication is a 
main reason why the historic struggle for freedom of the press 
has been so largely directed against censorship. The public 
does not like to have books and periodicals qrstematically 
stifled before it has a chance to read them. So Mr. Walker did 
well to abolish the practice. 

B. SBaaKGATION OF FCNCnONS 

‘TH be judge. FB be jury,” 

Said cunning old Fury; 

‘TB try the whole cause, 

And condemn you to death.” 

— Alice in Wonderland 

The principle that no man should be judge in his own case 
is obvious but not easy to observe in administrative law. A 
single body is charged with duties of legislating by framing 
rules, prosecuting the supposed violators of the rules, and de- 
ciding whether they are really violators. All three functions 
are assumed to require expert knowledge of the single field 
intrusted to the commission or board — ^interstate commmice, 
trade practices, irrigation, agriculture, etc. Without c^fid 
organization, the deciding function is likely to drift into the 
handsof the same person who makes the rules and ferrets out 
violations of his own rules. Under sudi circu ms ta n ces the 
fairest of men is liable to bias in favor of the govonment. 

Segregation of functions within the administrative body 
reduces the danger of bias. The three functions are distributed 
among different subdivisions of eiqperts. Thus when the 
Agency has to determine a controverted issue, one offidal pre- 
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pares the government’s chafes and supports them at a hear- 
ing while a different official** makes the decision after hearing 
the complaining official and the counsel for the private citizen 
whose liberty or property is at stake. This segregation is vefj 
important and is maintained in such federal bodies as the 
Interstate Commerce Commission and the National Labor 
Relations Board. In the NLRB the judging officials are » 
anxious to preserve independence by separating themselves 
from the enforcing officials that they even travel from head^ 
quarters to a hearing by separate trains. On the other hand, 
segregation is disregarded in many state commissions;** and 
in the past, at any rate, it was not observed in deportation 
proceedings in the Bureau of Immigration.** 

On controversial questions of policy, segregation cannot 
attain a completely impartial attitude in the deciding officials 
like that possessed by court judges. The choice of a major 
poliqr almost inevitably affects everybody in the administra- 
tive unit, particularly the more responsible officials. If they 
did not believe in the value of this policy, they would have 
refused office. For example, a high official in the National 
Labor Relations Board would not be where he is unless he 
were sympathetic toward labor unions as now constituted, 
and this attitude persists even if he is assigned to decide dis- 
putes between a union and an employer. Nevertheless, he will 
be much more likely to make a fair decision than if he had 
previously drawn the complaint or collected the evidence 
against the employer. 

In discussing the present practice as to revocation of sec- 

** Either function may be exercised by a group of oiBdals rather than a 
single official. 

" See Chalee. State Houee tereus Pent Houee (1987). 

••SeefSUS.pp. 198 ff. 
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ond-dass rates, I have already described how well the 1942 
Rules and the recent Administrative Procedure Act set apart 
the hearing officer who makes the decision from the trial 
attorney who prepares and conducts the government’s case. 
Even before this Act, segregation was admirably preserved in 
the Esquire case up to the time when the Postmaster General 
intervened in the decision. The government’s charges were 
supported by the Solicitor of the Post Office Department and 
opposed by counsel for Esquire. Both sides introduced wit- 
nesses and exhibits at hearings lasting over a fortnight. The 
deciding function was vested in a board of three hearing 
officers, a majority of whom made recommendations in favor 
of Esquire. 

In exclusion cases for obscenity, on the contrary, one man 
on the Solicitor’s staff apparently orders the initial detention 
of the book, corresponds or confers with the publisher, and 
then advises the Postmaster General how the case should be 
decided. 

Problem 5. Should segregaAion be employed in exclusion cases? 
— In the Post Office the reasons for segregation seem especial- 
ly good: 

First, the issues to be decided which involve news and 
ideas are usually remote from the major policies of the Ad- 
ministration in office in the White House. This may be some- 
what less true of violations of the Espionage Act, which con- 
cenl the President and the Attorney General and perhaps the 
whole Cabinet; whatever policy they adopt tends to filter 
through the whole Post Office Department r^ardless of segre- 
gation, though even here the present practice of holding hear- 
ings on the issue of low postal rates encourages impartiality in 
the deciding officials. When we turn to obscenity, we are 
plainly remote from policies of the Administration, and its 
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suppression is not likely to be a main concern of the Post- 
master General. It is just a side issue in the great business of 
expediting tons of mail. 

Second, segregation is easier in a great administrativie 
group like the United States Post Office Department than in a 
small group like the Rhode Island Radng Commission*^ or the 
New York Boxing Commission. When there are only a few 
hi^ officials in the body, you cannot afford to spread them all \ 
over the lot and have one to prosecute a case and another to 
judge it. It may be bad enough to have just one man spending 
days over this single case. But in a great group there are 
enough good men to go around, and it is worth while to make 
them specialize. The practicability of segregation in the Post 
Office is proved, not only by its use in revocation proceedings 
since 1942, but also by the much longer experience of the De- 
partment in fraud-order cases where formal hearings have 
been held for many years though not required by statute. 
Despite some impairment of the independence of the hearing 
officer by his consultations with the trial attorney of the De- 
partment during the prq>aration of the decision, much good 
is accomplished by the mere fact of their physical separation 
at the fraud hearing. The trial attorney is at floor level op- 
ponte the defendant’s lawyer, while the hearing officer sits on 
a dais like a judge in court. Somebody looked at the two 
offidals and remarked: "You’d be surprised at the difference 
in iqrproach between the man down here and the man up 
there.**** 

Third, segregation is eqiecialty desirable where freedom ci 
speedi is involved. In that field the man who decides needs to 
be shakmi out of his personal preconcq>tions. Argument be- 

** Above, a. M. 

* Aeheeon Poet Office Mimograph, p. M. 
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tween two opposing counsel will show him how much there is 
to be said on both sides which had escaped his previous think- 
ing. It is hard to achieve objective impartiality on such issues 
when one sits merely as a judge. If he be both judge and prose- 
cutor, impartiality is well-nigh impossible. 

Furthermore, on free-speech issues, men are likely to think 
and talk extravagantly. Now it happens that we are quicker to 
spot other people’s excesses of zeal than our own. If A as 
judge hears B argping for the government, A may feel that B 
is running away with himself when B makes the very argu- 
ment which A would make if he were prosecutor. On his own 
lips it would sound all right, but on another’s it sounds over- 
heated. A becomes critical — he seeks some contrary argument 
which B has ignored. 

Therefore, I venture to recommend that the Postal Rules 
should be amended to order, in all cases involving charges of 
obscenity, the segregation of functions which is now required 
in Classification cases. This should include abstention from 
any consultations between the hearing officer and the trial 
attorney about the decision, as the Administrative Procedure 
Act directs. Even though this Act does not govern exclusion 
cases, its admirable provisions should be applied voluntarily. 

One troublesome question still remains: Where does the 
Postmaster General fit in? Segregation seems to vanish as 
soon as the case goes to him for review and final decision. As 
head of the Department he naturally dictates important ptd- 
icies. Suppose he says, “Let’s get after dirty books more ener- 
getically.’* This lessens his impartiality. In short, he is really 
chief prosecutor. Should he also be chief judge? 

n. WHO nacums? 

This is a more importwat question than mechanism, as the 
Acheson Monograph recognizes in a passage which is set forth 
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St length, because it raises most of the remaining problems 
which I intend to discuss in connection with the Post Office. 

'"The conclusion is inescapable that ‘procedure’ is not the 
real issue. Although the Supreme Court has provided guidetf 
as to what constitutes ‘obscenity’ as used in the postal stat- 
utes, it is difficult to escape the conclusion that obscenity ia 
‘largely a question of one’s own conscience.’ The important; 
question, then, is whose conscience it is, and what manner of \ 
man he is. Yet the accidental quality of the personal element \ 
may at least in a measure be avoided by a deliberate choice of 
expert advice. The experience of the Customs Bureau of the 
Treasury Department is revealing: Goaded by the clamor 
arising from a series of egregious blunders in respect of exclu- 
sion of what some of its employees took to be obscene, the 
Treasury Department some years ago adopted the practice of 
submitting questionable material to an enlightened con- 
noisseur of the arts and literature upon whose advice it leaned 
heavily. Subsequently, he was retained by the Treasury De- 
partment, but although the bulk of determinations are now 
made by him, his is not always a personalized and individual 
judgment. Rather he turns to experts for advice. If the matter 
in issue purports to be a scientific work, but may be pseudo- 
scientific and simply pornographic, the work is submitted to 
e]q>ert scientists in the field who can readily distinguish the 
educational impulse from the pornographic. Humility and a 
recognition that a proper determination of what is obscene 
requires a knowledge so wide and a sympathy so broad that 
one man is unlikely to be able, without outside assistance, to 
undertake the task, seem the best safeguards against adminis- 
trative aberrations in this field. At present, the Post Office 
Dqwrtmrat’s determination is made without aiqr canvass of 
outmders’ opinions. It may be possible for it to appoint panels 
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of experts — ^scholars in the field of art, the sciences, literature, 
and sociology — to whom it may turn for opinions and recom- 
mendations. Even if no formal advisory panels should be cre- 
ated, it would seem desirable for the Post Office Department 
to emulate the Treasury’s policy of informally seeking outside 
advice. In the great majority of cases coming before the Post 
Office Department, it is doubtless true that there is no ques- 
tion; it is in the exceptional case, however, that the utmost of 
care is required since it seems just as important to protect the 
public from the truly obscene masquerading under the guise 
of art or science as it is to guard against the public’s being 
deprived of that which is not lewd, but artistic or scientific. 
Experts in these fields would seem to be best equipped to aid 
in the delicate adjustments required.”*® 

Without confining myself to the proposals just quoted, I 
list all the possibilities which suggest themselves for the per- 
sonnel to determine obscenity in the mails: 

1. The Postmaster General (as now required by law). 

2. One or more officials primarily chosen for other postal work (the 
actual situation in most cases, by necessity). 

3. A postal official primarily chosen for this work, perhaps on part 
time (recommended by the Acheson Monograph). 

4. An over-all board of officials for all Departments and Commis- 
sions controlling freedom of communications. 

5. A panel of outside experts appointed by the Post Office (recom- 
mended by the Acheson Monograph). 

6. Outside advice informally sought by the Post Office (recom- 
mended by the Acheson Monograph). 

7. A jury. 

8. A United States judge. 

The last two types really raise problems of judicial review, 
which I shall take up later. Even if such review be established 
by statute for the mails, just as it now exists for imported 

** Rad., pp. 14-16. See chap. IS on Mr. Cairns as censor in the Customs. 
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books, neverthdess the ei3>meDce of Uie Customs as already 
described makes it both probable and desirable that the great 
biUk of decisions about obscenity will continue to be made 
administrativdy. Hence, I shall begin with the first six typ^ 
successively, in order to see what kind of persons should m 
selected to make these decisions on behalf of the Post O£Bo0 
Department. 

The subsequent discussion will include determinations o| 
nonmailable obscenity for the purpose of either exclusion or 
revocation of second-class rates. Although the present mecha- 
nism for revocation hearings is much better than the informal 
disposition of exclusion cases, still it is possible that the deci- 
sions about low postal rates would be wiser if they were made 
by a different sort of person than now. 

A. ADIONISTIUTITX PEBSONNSL 

Problem 6. Should the Poetmaeter General decide itauea of 
obscmityf— Although this is now literally required by law in 
both exclusion and revocation cases, the initial task of decision 
is usually delegated to one or more subordinate oflicials (our 
next problem). Thus the present problem shrinks to the ques- 
tion whether the Postmaster General should retain his full 
power to review and set aside the decision of such sub- 
ordinates. 

Several arguments for the negative have already been indi- 
cated: He is too buqr to ^ve the time it takes now and the 
greater time it ought to take in many cases. He is partially 
disqualified because of his concern with enforcements. A Cab- 
inet member who changes every few years should not auto- 
matical]^ be pven the sole power to pass on obscenity regard- 
less of his penonal qualifications for jud^ng such issues. It is 
a questum for a {dulosc^her and studmit of art and litmatiue, 
not for a business mmcutive Mid premdential campaign man- 
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ager. Probably any Postmaster General would be glad to be 
relieved of this uncongemal job. 

The only argument to the contrary worth considering is 
that the Postmaster General, as head of the Department, 
ought to assume respmisibility for the administration of this 
postal statute. Yet even this argument does not really require 
him to decide the issue of obscenity himself. It is significant 
that Congress has never expressly told the Postmaster Gen* 
eral to sit as a judge in any sort of obscenity case.'^ The 
Postmaster General will have su£Sciently discharged his re- 
sponsibility under this statute if he takes pains to arrange 
that obscenity cases will be determined by qualified jiersons 
after a fair trial. 

Once a satisfactory procedure has been established, the 
Postmaster General ought not to be bothered by individual 
cases. The most that he should have to do personally is to 
exercise a sort of pardoning power whenever he feels that the 
administrative tribunal has been overrigorous in deciding 
some book or magazine to be nonmailable which has recog- 
nized literary, artistic, or scientific merit. This dispensing 
power is comparable to the discretion possessed by the Secre- 
tary of the Treasury to admit imported books under the 
proviso.** We have seen that a decision by a customs official 
admitting a book is never revised.** The Secretary of the 
Treasury merely reviews dedaons against a book. It seems 
equally safe for the Postmaster General to accept the deci- 
sions of his subordinates that matter is mailable and just step 

Hit power to do so arises onhr bom judidal interpretation of general 
statutory language (see above, n. SO). Furthermore, the idea that the Classifi- 
cation Act had anything to do with obscenity did not arise until the MU- 
mnikee iMimr ease in 1921. 

••Above, p. 951. 

•* Above, p. 955. 
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in at rare intervals to be sure that their unfavorable decisions 
are wise. 

Althoufd^ an amendment of the statute mi^t be necessary 
to give this discretion to pardon what is ruled to be “ob- 
scene,” the general policy of the Postmaster €reneral’s absten- 
tion from deciding obscenity cases could be put into force asm 
matter of internal administration without congressional ac- 
tion. 1 

Problem 7. Should the decision as to obscenity be made bjf 
‘postal officials primarily chosen for other postal duties? — ^This 
will be the general situation if, as just suggested, the Post- 
master Greneral abstains from passing on obscenity. It is al- 
ready the usual practice. The actual determination of ob- 
scenity is made in most cases by one or more subordinates, 
and the Postmaster General merely signs the necessary pa- 
pers. His direct participation is likely to be limited to a few 
cases, like that involving Esquire, which are either important 
in themselves or the starting-point for a long series of similar 
decisions. In any event, it is certain that the spadework must 
be done by subordinates, and their recommendations are 
bound to carry weight even when they are reviewed by the 
Postmaster General. Therefore, it is very important to know 
who these subordinates are and how far down the scale they 
happen to be. 

Here we must once more distinguish between revocation 
cases and mcclusion cases. 

When low postal rates are at stake, the present requirement 
of a formal hearing brought about a pretty good selection of 
hearing officers while Mr. Walker was Postmaster General. 
Thqr were drawn from a panel of twelve to fifteen men. taken 
from the office of the Third Assistimt Postmaster General, 
which passes on second-class rates. Apparently these men 
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were well up the official scale and were put on the panel with 
attention to their qualifications for dealing with questions 
affecting freedom of the press. Some of them, at least, were 
graduates of colleges where they had a chance to become 
familiar with classics which discuss problems of sex. Hearing 
officers of this sort sat in the Esquire case, and a majority 
decided against revocation. So far as I know, a similar panel 
has been used since Mr. Hannegan replaced Mr. Walker as 
Postmaster General. It is to be hoped that a thoughtful selec- 
tion of the panel will be maintained by their successors. 

In exclusion cases the present situation seems to be less 
satisfactory. Not only are the prosecuting and deciding func- 
tions united in a single official in the office of the Solicitor, 
where the prevailing atmosphere is unlikely to be imbued 
with judicial impartiality, but also there is no assurance that 
such an official is so systematically selected or so high in the 
scale as the panel for passing on the same issue of nonmailabil- 
ity in revocation cases. Of course it is possible that the exclu- 
sion personnel is just as good, but no information about their 
qualifications has been made public. 

If formal hearings are extended into exclusion cases, as 
previously recommended, then the problem of personnel will 
be much altered. The Solicitor and his staff will probably con- 
tinue to handle the government’s case for nonmailability just 
as they now present its case for revocation of low rates, but it 
will not be so ea^ to pick out siutable hearing officers. The 
men on the classification panel would be qualified for the task, 
but the trouble is that they belong in the office of the Third 
Assistant which deals with second-class rates for periodicals 
and has nothing to do with nonmailability in general, espe- 
dafly for books. Yet it would be convenient to use the same 
set of men for all obscenity cases, whether the proposed pen- 
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sltjr be no mailing or expensive mailing. Very likely this prac> 
tical question would be ironed out by the postal officials with- 
out much trouble. 

It would be a good plan if the membership of the panel u^ 
for deciding revocation or exclusion cases were made public 
like the membership of a court or the Board of Tax Appeals! so 
that the qualifications of these censors could be freely 
cussed in the press. Reports of their decisions should be pub- 
lished, at least in contested cases, because this leads to moi^ 
careful reasoning. 

One more difficulty with the present situation is raised by 
the long passage quoted from the Acheson Monograph. The 
censors are men who were originally appointed to their posi- 
tions with other purposes in nund than censorship. The 
Monograph advises the deliberate practice of bringing into 
the Post Office Department one or two men who are well 
suited to be censors, just as Mr. Cairns was brought into the 
Customs. One possible objection to this suggestion is that the 
two postal powers involve many more charges of obscenity 
than the Customs has to pass on. Much more dirt originates 
inside the country than gets imported. Mr. Cairns could clean 
tq> his Customs job in an hour or two a week. Would a similar 
job in the Post Office require the full time of more than one 
man? Even so, it seems likely that one expert like Mr. Cairns 
could head an office of nonexperts. They could take care of the 
mass of obscttie cases which are plmnly pornographic, and 
refor the border-line cases to him. He expmi: mi^t act as 
chief of the hearing officers, a sort of presiding judge. he 
might, Uke Mr. Cairns, have more of a roving commission and 
out the cas» before formal adjudication, thus greatiy re- 
ducing the numbM M cases which have to go to a regular 
hearing. The f«uibility of the latter phtn depends a good deal 
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on whether judicial review is established in the Post Office as 
in the Customs. Without judicial review, it is conceivable that 
two experts might be needed for obscenity cases, one for chief 
hearing officer and the other to determine what publications 
ought to be charged with being nonmailable. Many of these 
precise details will have to be worked out, but in any event 
the advice of the Monograph deserves careful consideration. 
Perhaps Mr. Cairns could be temporarily borrowed from the 
Treasury in order to study the postal situation and report to 
the Postmaster General. 

Problem 8. Should there be an over-all board of experts trained 
far the task, who would determine obscenity and other issues for 
aU the departments and commissions controlling freedom of com- 
municationsf — Since the Post Office, the Customs, the Federal 
Commimications Commission, and the Department of Justice 
all make decisions pertaining to freedom of communications, 
the suggestion was made to the Commission by well-informed 
persons that it might be good to have a sin^e board serve all 
these agencies in this connection. If such a board were purely 
advisory and existed for the sake of making recommendations 
to the respective deciding officials in the various departments, 
who could then follow them or not, as they pleased, we should 
run into considerations about the utility of outside experts, 
which will soon be discussed under Problem 9. 

. Consequently, I shall now assume a board of erqrerts vested 
by Congress with power to decide specified issues affecting 
free speech, such as obscenity. Legislation would be required 
to transfer to this new body the powers now intrusted to the 
Postmastor General over obscenity in the mails, the Secre* 
tary of the Treasury over obscenity in the Customs, the Fed- 
eral Comnuinications Commission over obscenity in the radio, 
etc. For example, Mr. Cairns and two other men equally well 
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qualified mi^t serve on this new statutory board. They would 
extend to the Post Office, etc., the wisdom now exhibited only 
in the Customs. 

Such a plan seems to me undesirable, for two reasons:/ 

First, it resembles the broader proposal, which had consid- 
erable support a few years ago in Congress and the Ameri^n 
Bar Association, for an over-all “administrative court” (con- 
sisting of officials, not judges) which should hear appeals bn 
issues of fact from the decisions in all federal commissions and 
boards.*’' One big objection to this proposal is that the prob- 
lems of each commission or board are quite different from 
those of another — the Securities and Exchange Commission 
from the Interstate Commerce Commission, etc. No small 
body of men could possibly be expert in ail these fields. Ad- 
ministrative law is not a unified body of knowledge. Congress 
intrusted the regulation of railroads to the Interstate Com- 
merce Commission because Congress could not know all the 
details and wanted men steeped in railroading. The Supreme 
Court interferes very little with the Commission because 
judges do not know about railroading. The new “administra- 
tive court” could not know about railroading either. In 
short, these new judging officials would not really be ex- 
perts, but one more court with a special kind of judges. 

The objection to what I am considering is less strong, be- 
cause the body of knowledge to be mastered is less extensive. 
But it still htdds. True, obscenity in the Post Office raises 
about the same issues as obscenity in the Customs, and Mr. 
Cairns would handle both jobs well if he had time. But we 
must throw in nuuiy other tasks if the new group is to handle 

*’See Jaffe, "Invective and Inveatigation in Administrative tiiw," 
H Harvard Law Beview ISOl at IStt (ISSS). 
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decLsiozis in the whole field of freedom of communications. For 
example, it will have to decide whether a particular broad- 
casUng station owned by the local newspaper should be 
licensed. This is miles away from obscenity in the mails. The 
new body could not be really expert in both the Post OfBce 
and the radio. It is even hard within the Post Ofiice to be 
expert in both obscenity and the Espionage Act. If we want 
over-all control of federal decisions on freedom of the press, 
we had better drop the thought of experts altogether and put 
this control in the courts. That would save the expense and 
uncertainties of a new kind of board. We are back at judicial 
review. 

It is significant that the Administrative Procedure Act of 
1946 wholly rejects the notion of an over-all “administrative 
court,” and concentrates instead on improving the methods of 
adjudication used by the ofBcials inside each particular 
agency. 

Second, the new board of censors would be much more 
powerful than any existing federal censor, and the dangers of 
abuse would be correspondingly greater. The board would 
lack the prestige of a court, so that membership might not at- 
tract the men who would make good full-time judges. Mr. 
Ciums is willing to give an hour or two a week and then go 
over to the National Gallery for his main work, but would he 
want to do censoring all day long every day? Instead, you 
mi^t get the kind of man who does want to be a censor — the 
man who is censorious. 

Problem 9. Should outside experts he utUized and how ? — ^llie 
long passage quoted from the Acheson Monognq>h favored 
the use of such experts either formally or informally. One pos- 
sibility (my type 5) is a standing panel of outsiders, say five 
men, who would become accustomed to make recommenda- 
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tions as to the dispcmtion of obscenity cases. A simpler plan 
(my type 6) is for the postal officials to imitate the practice of 
Mr. Cums in the Customs and go to various outside exports 
for help whenever it seems advisable.** This is the plan wh|ch 
the Unal Report of the Acheson Committee preferred: \ 

“Obscenity is largely a question of judgment which often 
may require a broad sociolopcal expertness. The Commits 
recommends, therefore, that the Department consult outsit^ 
experts, scholars in the field of art, the sciences, and literature, 
as the case may be, in order to obtmn their opinions prior to 
ultimate determination.”** 

However, officials of the Post Office Department believed 
in 1940 that neither plan was feasible. Their objections'** may 
be summarized as follows, with my comments in parentheses: 

First, an artist or connoisseur apparently thinks there is no 
such thing as obscenity and so is disqualified to act as a judge. 
(The work of Mr. Crims in the Customs disproves this objec- 
tion.) 

Second, writers will not pass accurately on the work of 
other writers, nor will critics, because they hope to be writers. 
There will be a lot of back-scratching instead of genuine judg- 
ment. (Mr. Ciums again shows this not to be true.) 

Third, a legal obstacle is, that under the Constitution Con- 
gress makes the laws and the President (with the assistance 
of the viuious departments) is charged with their execution. 
Federal oflkms take an oath that thqy will “well and faith- 
fully dischuge the duties of the office” undertaken. B^erence 
of quesritms to a pand would permit the substitution of the 
jttc^gment ci the members of the panel for that of the oflker 

•• Sw above, pp. MS, S48-49. 

eaibtrt (IMl), p. ISt. 

m stated in fuB ia AdMsoa Post Ofiee Monograpli, pp. 4f-4S. 
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charged with the duty of administering the law. This delega- 
tion of official duties to outsiders would violate the official 
oath. The courts might hold this to be an unauthorized dele- 
gation of power seriously affecting the property rights of citi- 
zens. Furthermore, the panel would not be so careful as of- 
ficials to follow judicial interpretations of statutes, and the 
courts would object, on this account, to panel decisions. (In so 
far as this objection has weight, it applies only to panels and 
not to informal consultation of outsiders, whose recommenda- 
tions may be followed or disregarded as the official thinks 
best.) 

Fourth, the Post Office Department is under constant pres- 
sure from persons who believe in greater rigor. If the Depart- 
ment should act on the panel’s advice and rule agunst ob- 
scenity, and then a local prosecution should hold the publica- 
tion obscene, the “Department might be greatly embar- 
rassed.’’ (This seems to me fanciful. What does the Depart- 
ment care about police judges or even the highest state courts? 
It often allows matter to go through the mails despite sporadic 
local convictions, for example. Strange Fruit.) 

Fifth, the mass of work is too great for a panel. Thousands 
of rulings on mailability are made each year. Publishers would 
be embarrassed if such matter had to be submitted to a com- 
mittee of outsiders. Either the panel would have to be meet- 
ing constantly; or else some would gather one time and others 
the next so that continuity would not be maintained, for the 
members would show the same disagreements about obscenity 
as does the rest of the world. (The panel would be called in for 
only a few border-line and contested cases. Much of its work 
could be done by correspondence.) 

Sixth, how is the panri to be chosen? If you pick a minister 
to represent the ctergy and an artist to represent the artists, 
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how do you know that he shares the views of a majority of his 
cdleagues? (See below.) 

Seventh, if the panel contains ministers and artists, they 
will clash frequently. A truly group decision will notj be 
reached, and compromise decisions are impossible for this mrt 
of subject matter. A definite decision must be made that the 
item is or is not mailable. (See below.) 1 

Eighth, delays caused by reference to outsiders would cre- 
ate great hardship in many instances. (Yet delays by experts 
are better for the publisher than an uninformed olBScial’s hasty 
ruling of nonmaiiability.) 

In so far as any of the foregoing objections hold up, they 
apply much more against a panel than against informal con- 
sultation of outside experts. I agree in thinking a standing 
panel undesirable. It is plain under the statutes that outsiders 
cannot do more than recommend; the actual decision must be 
made by an official. I doubt whether a panel of outsiders 
would work steadily on case after case, knowing that they 
had no real power. And remuneration is also a difficulty. 

The objections of the Department did not prevent the 
Final Report of the Acheson Committee from advising in- 
formal resort to experts, and I hope that the Post Office will 
eventually follow this advice. My own view favors a combina- 
tion of my types S and 6 — that is, occasional consultation of 
outside experts by a permanent inside expert like Mr. Cairns 
and by other postal officials. In addilion, whenever a formal 
hearing is held which involves the issue of obscenity, the hear- 
ing officer should feel at liberty to supplement the expert testi- 
mony on both sides by calling scholars in whom he has con- 
fidmice as hit experts, subject of course to cross-examination 
by either party. This suggestion accords with a reform of 
erinumd and civil courtroom trials which is steadily winning 
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support, that the judge may appoint one or more expert wit- 
nesses of his own selection.^®^ 

B. JUDICIAL BEVIEW 

The desirability and the proper scope of judicial review of 
postal decisions on obscenity is hard to discuss because so 
much depends on the administrative mechanism and person- 
nel upon which the courtroom mechanism is superimposed. 
In exclusion cases, for example, it is important to know 
whether there will be an improvement in the persons who de- 
cide and informal consultations of outside experts, or whether 
everything is to remain as it is now. Revocation cases have to 
be considered separately because the review will follow a 
formal administrative hearing and because it is always re- 
quired by the Administrative Procedure Act of 1946, al- 
though its scope is more limited than the judicial review 
which Congress has required for the Customs. Because of 
these complicating factors, I shall not attempt to cover the 
topic exhaustively but shall merely present a few problems 
which raise the significant considerations. 

Problem 10, Is judicial review desirable in postal exclusion 
cases ? — Since the issue of obscenity here is exactly the same as 
in the Customs, a court seems equally capable of deciding it 
if the publisher so wishes, unless the nature of the Post Office 
involves some special features which differentiate the mailing 
of books and magazines from their importation. Objectors will 
perhaps point to two differences as significant: (1) The Post 
Office receives a much larger volume of questionable publica- 
tions than the Customs. (8) Nobody expects speed in the ar- 
rival of matter from abroad, but speed is essential in the 
mails, especially for magazines where regular delivery is ex- 

It jg ^ provided in the American Law Institute's Model Code of Etiu 
dmce (194Z), pp. e08-10, quoting the Unifonn Expert Testimony Act to the 
same effect. 
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pected by the subscribers and the newsstands. Consequently, 
it may be contended that judicial review is well enough for 
imported books but too slow to handle the volume of po^l 
traflSc.^®* I 

Still, 1 doubt whether these differences in the facts waritot 
a great divergence in procedure. A few court cases like pe 
Ulysaea decision will suffice to set the standard for the Ipst 
Office as th^ did for the Customs, where not a sini^e case iW 
gone to the courts since Mr. Cairns took office. Once good 
official method and personnel are established, most cases will 
end in the Department. Judicial review, as we have seen, is 
one of those devices which tend to make themselves unneces- 
sary. The mere fact that the remedy exists is enough. In the 
Customs, administration was very haphazard until the Tariff 
Act of 1980 enabled the courts to upset a few arbitrary official 
rulings, and then the Treasury got Mr. Cairns. In the same 
way, apprehension of court proceedings may bring about in- 
ternal reforms in the Post Office and make the publishers 
willing to accept almost all adverse official decisions. Then it 
will be easy to take care of a few cases in court. 

Let us consider the main objection to judicial review in 
administrative proceedings generally, namely, that a court is 
unfitted to do work winch requires expert knowledge of the 
regulated business. This is pertinent to some postal contro- 
versies over second-class rates: Is the publication a periodical 
or a book? Does the advertiring matter swamp the text? But 
the objection does not apply to an issue like obscenity, with 
which the courts are very familiar.**** Judiciid precedents are 
numerous, and a greater continuity of doctrine can be main- 

*** Tlw asme objection of slowneM fau been tniaed aceinst adminktntiTe 
bemngi in tbe Poet Office (see above, pp. SSS-M). 

*** For the aame reason jttdicU review of poctal caaei under the EeriossS* 
Act a ee mi ajpprapriate (see above, p. 8M). 
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tained by judges than by adnunistrators whose views vaty 
with the particular men in office. Indeed, judges are more 
likdy to be experts on obscenity than are ordinary postal 
officials. 

If the Post Office continues to decide exclusion cases as it 
does now, then judicial review is indispensable. The country 
cannot afford to go on leaving freedom of the press in the 
uncontrolled hands of officials who disregard elementary req- 
uisites of fairness, combine prosecution with judging, lack any 
specific training or qualifications for passing on art or litera- 
ture and yet reject the possibility of help from outside experts. 
Such a situation makes it imperative for Congress to au- 
thorize the courts to step in, just as the Tariff Act of 19S0 
ended the old Customs black list. 

There will be somewhat less need for court participation in 
exclusion cases if administrative personnel is improved and 
outside experts are consulted informally. Even then, postal 
censorship will still go on through private investigations by 
officials, with no chance to get the publisher’s side excq)t in 
correspondence and conversations. No doubt, this is about 
what Mr. Cairns does in the Customs, but a main reason why 
the censorship of important books works so well is that court 
action is always just around the corner. Postal censorship 
might be kept on a high level by a similar incentive. So long 
as no formal administrative hearings are held, a courtroom 
tridi ought to be available. Whenever liberty of the press is at 
stake, there ought to be some place where both sides can 
present testimony and make oral arguments before an im- 
partial trier of the facts, who is completely dissociated from 
the prqiaration of the government’s case against the book or 
magazine. If this thorough adjudication of a postal chai^ of 
obscenity is not goii^ to take place in the Post Office Building 
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in Washington, then the publisher should be able to go to a 
courthouse. 

Finally, suppose a full administrative hearing is granted in 
e«Iusion cases. Then the situation will be the same as in 
revocation cases and can best be considered at the close of the 
next problem. j 

Problem 11. What ehould be the ecope of judicial review qf 
official decisione revoking second-claas rates on the ground cn 
obscenity? — ^In 19S1 Chief Justice Hughes and the majority^ 
of the Supreme Court refused to let the state of Minnesota ’ 
punish the past misconduct of a periodical by stopping its 
future business.**** 

In 1946 neither the Court***® nor Congress seems likely to 
prevent the Post Office from doing practically the same thing. 

Although the power to take away low postal rates for past 
obscenity is unshaken, at least the procedure for determining 
obscenity is reasonably good on paper. The statute requires a 
hearing; the postal rules make this a very fair hearing: and a 
limited judicial review is allowed by the Administrative Pro- 
cedure Act of 1946 if legal errors have been committed or if 
the official finding of obscenity is “unsupported by substantial 
evidence.’***** Yet the question as to what human beings par- 
ticipate in the decisions inside the Post Office remains very 
important. The best possible procedure cannot offset a lack of 
literary and artistic expertness. It is true that the hearing 
officers in the Esquire case were selected with such expertness 
in mind, but there is no assurance that officials of similar 
qualifications will be used in future hearings or will even be 
available within the Department. And outside scholars are not 
consulted. 

***Nem V. Minneiola, 283 United States Reports 607 (1031); FSUS, pp. 
370-81. 

‘**866 the oomments in Hatuugan v. Esquire, above, n. 30. 

*••5 United St^ Code, sec. lOO0(e)(B)(3). 
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If eicpertness i6 not used in the preliminary siftings and the 
formal hearing, then the limited judicial review which now 
exists for the Post Office is not satisfactory. It ought to be 
just as wide as it is for the Customs, where the court tries the 
issue of obscenity afresh without being bound at all by what 
has happened in the Department. Judges are by no means per- 
fect, but they are better guardians of civil liberties than of- 
ficials. We should always be troubled when freedom of the 
press is subjected to an official decision which cannot be cor- 
rected by the courts. Indeed, it seems possible that this con- 
sideration should lead to full judicial review even if the pres- 
ent procedure of full hearings on revocation cases is supple- 
mented by improvement in personnel. 

My proposal is that Congress grant full judicial review in 
obscenity cases and the present limited judicial review in 
other revocation cases. It is a little difficult, I admit, to sever 
second-class issues of nonmailability from questions of regular 
publication, amount of advertising, lack of board covers, etc., 
which ought to be settled by officials. However, I think that 
this can be done. Something of the sort has already been ac- 
complished in the Customs, where obscenity is completely 
tried in the courts and yet the judges keep their hands pretty 
much off questions of tariff valuations and so on. 

What I have just said about revocation cases is very 
relevant to exclusion cases if full administrative hearings are 
granted there. It would be simpler for the courts to determine 
obscenity in the same way whether the case involves mailabil- 
ity or low rates. The assimilation will become even more de- 
sirable if, as already suggested, a questionable magazine is 
to be given a single hearing on the double departmental de- 

See above, p. SZS, The merger there suggested for Espionage Act cases 
could easily be extended to obscenity, if that continues to be a ground for 
revocation of low rates; but on that see above, p. 304. 
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mands for exclusion of past issues and loss of low rates for 
future issues. 

To sum up this whole matter, judicial review performs two 
services in connection with official censorship: It gives a 
proper opportunity to correct the censor’s mistakes. It impels 
tlw censor to do a better job and thus avoid mistakes. These 
two reasons vary in importance according to the way in wmch 
censors are selected and the working methods which they 
plpy. The better the censorship, the less the need for a judic^ 
review. Still, human nature being what it is and good censors 
being as rare as they are, freedom of the press is more likely to 
exist if it is always safeguarded by the possibility of a full de- 
termination of the issues in court. 

Problem IS, Should there he a jury tricdf — Inasmuch as the 
jury is the traditional channel through which the people can 
say what they want to be able to read, I recommend that 
Congress should treat mailed books like imported books and 
give mther side a jury trial if it wants one. No doubt, in most 
cases of resort to the courts both parties will probably be con- 
tent to leave everything to the judge. 

CONCLTTOING REMARKS 

The preceding discussion leaves much to congressional ac- 
tion and still more to departmental action. It is not for me to 
say what precise remedies will work best. My nuun purpose 
has been to bring out three points: First, the extent and opera- 
tion of postal censorship has a very important effect upon the 
communications of news and ideas. Second, the present opera- 
tion postal censorship is very unsatisfactory, especially in 
odunon cases. Third, there are several senmble ways to im- 
prove it. I have assumed throughout that postal censorshq) is 
Imre to stay. The main concern is to make it work better than 
it does now. 
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PROTECTION AGAINST INTERNAL DISOR- 
DER AND INTERFERENCES WITH THE 
OPERA TION OF GO VERNMENT 

T he “clear and present danger” test has been frequently 
applied in cases under this heading and seems to work 
better here than for obscenity and other matters under the 
preceding heading.^ 

As already stated, some laws overlap both the present 
heading and the next heading of “Protection against External 
Aggression.” Both headings will be briefly treated, since this 
book is concerned not with the management of crises but with 
problems which are present in ordinary times. For this reason, 
the single topic of “Contempt of Court” does require fuller 
consideration. 

' See above, pp. 54-59. 
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TREASON* 

T his crime, which will be defined when we consider treason 
in relation to foreign enemies, has had little practical in^ 
portance in peace since Aaron Burr was acquitted. 

CONSPIRACY TO OVERTHROW THE GOVERNMENT OP THE UNITED 
STATES OR TO CAUSE DISOBEDIENCE TO THE LAWS 
OF THE UNITED STATES* 

The part utterances play in tUs crime need not detain us, 
The conspiracy statutes are sufficiently sweeping to enable us 
to deal effectively with most of the dangers which are often 
said to render peacetime sedition laws necessary.* 

INCITING INSURRECTION* 

The existence of this crime also dispenses with any real 
need for peacetime sedition laws. We have abeady seen that 
matter advocating treason, insurrection, etc., is nonmailable 
and denied importation.* 

INaTEMENT TO VIOLENCE OR OTHER CRIMES 

This is punishable by statute in a number of states, and in 
some states it is a common-law crime.* Where the crime exists, 

^ 18 United States Code, tecs. 1, 8. See bdow, chap. 16. 

* 18 United States Code, tecs. 6, 88. See below, chap. 16. 

* See FSUS, h>. 146-48, 4SS-57. * Above, pp. 846-47, 850, 888. 

* 18 Unhed SUtes Code, tec. 4. « See FSUS. pp. 168, 676-76. 
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sedition legislation is somewhat overlapping. Threats to kill 
the President are a federal crime.^ To some extent incitements 
to crime are nonmailable.^ 

PEACETIME SEDITION 

The law of seditious libel was frequently invoked in Eng- 
land and the American colonies during the eighteenth century 
against periodicals for what would now be considered mild 
anti-administration editorials. Famous cases were those of 
Zenger in New York for adversely criticizing the royal gov- 
ernor and of Wilkes and the Junius letters in England.* 
Prosecutions for sedition were greatly detested by the men 
who brought about our Revolution. In spite of this, the crime 
has been revived by American legislation during three periods 
of our history because of the fears associated with a time of 
serious strains and dissensions. 

AMERICAN SBDmON LEGISLATION 

1. The Sedition Act of 1798 resulted from the clashes of 
American opinion which followed the French Revolution. 
While a naval war with France was impending, which was 
strongly opposed by the Republicans (as Jefferson’s party was 
called), the Administration of John Adams obtained from 
Congress not only an act authorizing the arrest and expulsion 
of aliens but also a criminal statute to curb antagonistic citi- 
zens. This law had some unobjectionable clauses about con- 
spiracy to impede the operation of federal laws, like the present 
conspiracy statutes already described. Then it went on to make 
punishable **any false, scandalous and malicious writing” 

’ 18 Unitod Stoles Code, sec. 89. See PSUS, pp. 18S-84, for absurd bter- 
pretations of this law. 

• Above, p. 890. 

• Sec the chapter on the history of the law of sedition in PSUS, pp. 497- 

616 . 


369 



TREAsbx AND SEDITION IN PEACE 

against the government or either House of Congress or the 

President» **with mtent to defame [them] or to bring 

them .... into contempt or disrepute; or to emte against 
them .... the hatred of the good people of the United States, 
or to stir up sedition.’*^^ The maximum penalty was a ^ne 
of $2,000 and two years’ imprisonment. 

The press was much more the object of this law than has 
been true of sedition proceedings in our time. The four leadi^ 
Republican newspapers of the country were the Aurma (Phil- ' 
adelphia), the Examiner (Richmond), the Argus (New York), 
and the Independent Chronicle (Boston). These were located 
at strategic points, edited with considerable ability, and pos- 
sessed of a relatively large circulation. The other Republican 
papers consisted mostly of articles reprinted from these four. 
All four were attacked through their proprietors, editors, or 
chief writers, especially Benjamin Bache’s Aurora because it 
was the ablest, boldest, and most influential. The important 
newspapermen escaped convictions by dying or delaying, but 
at least two editors of smaller Republican papers went to 
prison, and there were energetic efforts to suppress such jour- 
nals in many states.^^ 

The 1798 statute had one good provision. It expired by its 
own terms after two years. Unfortunately, this device has not 
been copied in later sedition legislation. Many legislators who 
are too timid to support the repeal of a law which has worked 
ba<% are too sensible to vote for its re-enactment. 

During the short life of the Act of 1798, although the pun- 
ishments imposed were mild in comparison with the sentences 
of our enlightened age, th^ raised an angry storm which cul- 

^ 1 SUttttai at Large SSS (1798). 

u F. M. Andeison, Eoforcemeiit of the Alien and Sedilbn Laws,*’ 
inAnmtdBeporiid^dmmeanBidorMAtsoei^^ (1918), p. llSat 189-81. 
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minated in the disappearance of the Federalist party. Jeffer- 
son became President and pardoned all the prisoners. Con- 
gress eventually repaid their fines with substantial interest. 
For a hundred and forty years this disastrous experience de- 
terred the passage of another federal peacetime sedition law. 
American citizens maintained the court^e which Jefferson 
voiced in his First Inaugural: 

“If there be any among us who wish to dissolve this union, 
or to change its republican form, let them stand undisturbed, 
as monuments of the safety with which error of opinion may 
be tolerated where reason is left free to combat it. I know 
indeed that some honest men have feared that a republican 
government cannot be strong; that this government is not 
strong enough. But would the honest patriot, in the full tide 
of successful e:q)eriment, abandon a government which has so 
far kept us free and firm on the theoretic and visionary fear 
that tWs government, the world’s best hope, may, by possibil- 
ity, want energy to preserve itself? I trust not. I believe this, 
on the contrary, the strongest government on earth.” 

8. State stalutee, 1901-S0 . — Our confident toleration of the 
expression of heterodox ideas during the whole of the nine- 
teenth century was checked in the opening year of the twen- 
tieth by the assassination of President McKinley. Congress 
directed its action to aliens, and for the first time it made the 
possessi<m or statement of political opinions a ground for ex- 
clusion or deportation. The ensuing increasingly drastic leps- 
lation against foreigners in our midst is sig ni fica nt of a grow- 
ing inhospitality toward fresh thoui^ts from abroad, but it 
tifta apparmrtly had little effect on the American press except 
perhaps to dampen the ardor of some alien editors of foragn- 
language newQiap^s and other minority o^ans. Radical citi- 
zens, however, wereunmolestedby the federal law. Their turn 

871 



TBSASON AND SBDITION IN FliACS 

came when state authorities responded to locd crises by rec- 
ognising novel kinds of sedition. 

The state of New York, where McKlnl^ was shot, started 
the movement in 1902 by creating the offense of criminal 
anarchy, which was defined as “the doctrine that organized 
government should be overthrown by force or violence, or by 
assassination . . . . , or by any unlawful means. ”>* The press 
is affected by a provision that the editor or proprietor a 
periodical or the publisher of a book which contains we 
proscribed matter is punishable unless it was printed without 
his knowledge or authority and disavowed immediately. This 
statute lay idle for over fifteen years until the unrest inspired 
by the Russian Revolution. 

At first the only other state to follow suit was New Jersey, 
which passed its own Anti-anarchy Act at once, and in 1908 
was prompted by the appearance of left-wing elements in 
labor to enact a more specific law punishing persons who ad- 
vocate, wcourage, justify, praise, or incite the unlawful burn- 
ing or destruction of public or private property.** This last 
statute was successfully invoked against leaders of a strike in 
the Paterson silk mills, but the attempt broke down to impose 
the much severer penalties of the Anti-anarchy Act for an 
editorial in a labor paper denouncing police action in the same 
strike.** Washington went further in 1909 by making it a 
crime to sell or distribute any written or printed matter in 
any form advocating or having a tendency to encourage the 
comnussion of aiqr crime or breach of the peace or tending to 
encourage disrespect for law.** Under this, the editor of a small 

**11us is now New York Penal Law. secs. 100-66. 

**This is nowO New Jersey Statutes Annotated (1669), secs. 176-10, -11. 

M State V. Seo«. 86 New Jersey Uw Heporto 166 (1914). 

u’Hils ii now 4 Renoingtini’s Revised Washington flutes Annotated 
(1989), sec. 9564. 
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jounial cidled the AgticOor was convicted for an article, ‘The 
Nude and the Prudes,” declaring bathing suits superfluous.^* 

When the first World War produced a host of far-ranging 
prosecutions under the Espionage Act, several states enacted 
wartime sedition statutes. The pace was set, and peacetime 
sedition legislation easily followed all over the country when 
the Russian Revolution was ^ving rise to various types of 
left-wing agitation and the older Industrial Workers of the 
World (IWW) were springing into renewed activity.” The 
statutory language is not uniform, but eighteen states and 
two territories combined the New York Anti-anarchy Act and 
the New Jersey incitement statute of 1908 to establish the 
new offense of Criminal Syndicalism, defined as the “doc- 
trine .... advocating, teaching or aiding and abetting the 

commission of crime, sabotage or unlawful acts of force 

and violence or unlawful methods of terrorism as a means of 
accomplishing a change in industrial ownership or control, or 
effecting any political change.”” Although these statutes soon 
became a dead letter in most states, they were enforced for 
years in California and Oregon with great vigor.” And New 
York, under the guidance of the Lusk Committee, employed 
its 1902 statute, which was drawn against anarchists, so as to 
prosecute left-wing Socialists at the opposite pole of political 

” Slate V. Fax, 71 Wuhington Reports 18ff (191S), afBrmed in 23S United 
States Rqxnts 279 (1915), <g>inion by Holmes. 

”Tbe numerous state statutes are collected by states in FSUS, pp. 
575-97. 

” Quoted from California General Laws (Deering, 1997), Act 8428, passed 
in 1919. Similar statutes exist in Alaska, Arisona, Hawaii, Idaho, Iowa, 
Kuiaas, Kentudcy, Michigan, Minnesota, Montana, Nebradca, Nevada, 
Ohio, Oklahoma, i^ode Island, South Didcota, Utah, and Washington. As to 
Oregon, see below, n. 22. 

" See FSUS, pp. 826-54, 884-88. 
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thou^t*^ Altliougii manifestos and radical magazines were 
sometimes involved in the numerous state cases» they were 
usually directed against speakers and organiaers, not against 
the press. Eventually the Supreme Court upset some convic- 
tions under these statutes on the ground that liberty of speech 
was impiured without any dear and present danger of violmce 
or revolution,^ and prosecutions became much less frequmt. 
In Oregon a particularly harsh conviction produced such a 
revulsion that the entire Criminal Syndicalism Act was Re- 
pealed in 1937 and replaced by a statute like the federal Coin- 
spiracy Act which imposes a much shorter term of imprison- 
ment for conspiracy to commit a fdony.’^ Other eiaUe with 
this Of other drastic sedition staiiUes wotdd do weU to consider 
the desirability of foUomng the example set by Oregon, 

3. The Alien Registration Act of In 1919 and 19i^0 the 

contagious effect of the state statutes just described and the 
**Red menace’’ brought a mass of federal peacetime sedition 
bills before Congress.^ They were opposed by many editors 
and owners of newspapers, by the American Federation of 
Labor throu^ the personal appearance of Samuel Gompers, 
and by mimy other influential organizations. Congress ad- 
journed without enacting a law. During the next twenty 
years, many of them marked by the worst depression in our 
history, the nation suffered no internal disturbances which 

^OUhww, New York, 96S United SUtee Reports W (IMS), and other 
cases discussed in F5US, pp. 

^Fidce T, Kaneaet 874 United States Reports 880 (1087); DeJcnee v. 
Oreson, 800 United States Reports 888 (1087); Hemdm v, Lowry, 801 United 
States RqNVts 848 (1087) (nnder <dd GeorgUWtute against inciting 
iniunections); see a^ Stromberg ▼. CeUfoma, 888 United States Rqiorts 
880 (1081) (i^-8agkw). These dedsioni ait discus^ FSUS, pp. 881*88, 

vua' uu, Ww 

•I8D8,Jip.«M0. 

** Thcw byk «« dncribed is I8US, pik IW-M. 
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could not be easily quieted by the use of ordinary criminal 
statutes. Yet in 1940 Congress did what it had refused to do 
at tbe hei^t of the excitement over bolshevism and enacted 
the first fed^al peacetime sedition law since 1798. The opposi- 
tion at the hearings had none of the impressiveness of that in 
1919-SO, although the new law is in some respects more sweep- 
ing than the rejected bills of that time. In particular, it con- 
tuns a provision for the search of houses for books violating 
the statute, which might lead to serious interference with 
freedom to read.” The speed with which this drastic legisla- 
tion was adopted is attributable to at least four causes: 
Hitler’s conquest of the Low Countries and France, which 
had just taken place, and fears of the “Fifth Column”; the 
growing hostility in Congress toward all aliens, against whom 
other sections of the Act were aimed ; the increasing control of 
the Army and Navy over civilian life; and a slackening of that 
courageous confidence in our own institutions which Jefferson 
had e^ressed in the First Inaugural.** 

The main crimes in the 1940 Act are of two sorts. First, 
section 1 extends to times of peace the second clause of the 
Espionage Act of 1917 (hereafter quoted),** which applies only 
during war. The new law punishes any person who, “with 
intent to interfere with, impair, or influence [their] loyalty, 
morale or discipline,” shali “advise, counsel, urge, or in any 
manner cause insubordination, disloyalty, mutiny, or refusal 
of duty by any member of the military or naval forces,” or 
distribute any written or printed matter with this effect. 
These forces include the Army and Navy, the Marine Corps, 

** 18 United States Code (1M4 SuKdemoit), sec. IS. See FSUS, i^. 
485-88; above, p. 87. 

** See above^ 871; FSUS, iqp. 44S-48. 

** See bdow, p. 448, danse (S) d the statute thaw quoted. 
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Ck»st Guard, Naval Reserve, and seamen on merchant ves- 
sels in the service of the Army and the Navy.*^ 

This language seems on its face to reach only bad persons 
who have actual^ sou^t to stir up disaffection among men 
in smdce. Yet, if it is construed in the way courts constn^ 
the corresponding words of the Espionage Act during World 
War the new law might be used against books and artic^i 
in periodicals which oppose conscription in peace or critici^ 
.the conduct of officers toward their subordinates and oth^r 
conditions in the armed forces, inasmuch as such writing ik 
calculated to demoralize some soldiers and sailors. As I have 
shown elsewhere,** the conspiracy statutes and abundant 
other federal legisiaUon enable the government to deal di- 
rectly with those who are deliberately interfering with mili- 
tary and naval discipline. For example, the Selective Service 
Act of 1940 punishes anybody who counsels another to evade 
registration or service.** Consequently, there is no need to 
run the risks inherent in this part of the Alien Registration 
Act. 

Fortunately, in 1944 the Espionage Act was carefully lim- 
ited by the Supreme Court in the Hartzd case*' so that the 
correqmnding peacetime clauses in the Alien Registration Act 
are much less likely to be pven the loose interpretation which 
they received during World War I. The danger that section 1 
win curb civilians who discuss military and naval affairs is 
somewhat redi»»d, but its provisions stiU remain superfluous 
and capable of serving as a threat to those whose opinions are 
objectionable to Army and Navy chiefs or to the Department 
of Justice. 

” lyi is BOW 18 United Ststea Code (1844 Supidement), mo. 9. 

"Bdow.itp. 448-49. «• m United Statei Code Appendix, we. 811. 

**llSUS.pp.48S-A8. uscebdow.pp.4S(Ml. 

S76 



T^PABON AND SEDITION IN PEACE 

Such possibilities are indicated by the Dunne case (dis- 
cussed shortly) and by the blanket prosecution which brought 
thir^ defendants from all over the country to Washington for 
trial for conspiring to violate tins statute. The voluminous 
printed matter which was alleged in the indictment to advise 
insubordination and disloyalty in the armed forces included 
Hitler’s Mein Kamj^, a pamphlet entitled Roo$evelt*s Jewieh 
Anceetry, and The Dynamics of War and Revolidion by Law- 
rence Dennis, a defendant, which was published by Harper 
and Brothers. The statements in this material which the in- 
dictment charged the defendants with disseminating in pur- 
suance of their conspiracy to stir up mutiny comprised stuff 
of this sort: “A national socialist revolution is inevitable if 
we are to rid our country of its decadent democracy.” ‘The 
Government of the United States, the Congress and public 
ofiBcials are controlled by communists. International Jews and 
Plutocrats.” ‘The nations opposed to the Axis, plan to use 
American lives, money and property to defend their decadent 
systems of government.” Distasteful as these ideas are to most 
of us, they do constitute political and economic discussion, 
and their relationship to insubordination in the armed forces 
is very remote. There was not even an allegation that any 
member of the Army or Navy ever received any of the printed 
material set forth or was influenced by it. Nevertheless, the 
indictment was held to state a crime under the Act.** The 
trial ran with many absurd incidents from April, 1944, until 
the end of November, when the judge died before the govern- 
ment had put in all its evidence. 

» United Stafet y. MeWUUanu, M Federal Supplement 791 (Dirt. Col. 
1944). For Ml account of the case by a defenae lawyer and a defendant, see 
St. George and Dennis, A Tried on Triad (1949). This refits the indictment 
(pp- 114-41). See also Pellty v. Bidkin, 192 Federal Reporter, 2d Series, 12 
(Dirt. Col. Ai^peals, 1949). 
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Section 2*' of the Alien Be^stration Act of 1940 has a 
scheme like the New York Anti-anuchy Act and the Criminal 
Slyndicalism Act of numerous states. This makes it unlawful 
for any person 

(1) to knowingly or willfully advocate, abet, advise, or teadi the 
duty, neceauty, desirability or propriety of overthrowing or «* 
straying any government m the United States by force or violence, 
or by the assassination of any officer of any such government; 1 

(2) with the intent to cause the overthrow or destruction of any 
government in the United States, to print, publish, edit, issue, circuA 
late, sril, distribute, publidy display any written or printed 
matter advocating, advising, or teaching the duty, necessity, de- 
orability, or prc^riety tA overthrowing at destroying any govern- 
ment in the United States by force or violence; 

(S) to oiganize or help to organize any society, group, or assembly 
of perscms who teach, advocate, or encourage the overthrow or de- 
struction of airy govenunent in the Uitited States by fmce or 
vidence; or to be or become a member of, or affiliate with, any such 
society, group, or assembly of persons, knowing the purposes 
thereof. 

This is much more plainly a sedition law than the section 
already discussed. Though a law without precedent smce 
1798, it reached the floor of the Congress without ever being 
submitted to the test of a public hearing. No proof was offered 
of any evil which had to be remedied by these provisions, or 
that the conspiraqr statutes had proved inadequate. The 
chief argumoit urged for section 2 was that dtisens should be 
unable to say what would make an alien deportable.** 

The raaTitniiTn imprisonment for violating either this or the 
preceding section is ten years. The Section Act of 1798 im- 
posed two yeurs. The conspiracy statutes impose a maximum 
of six years. Thus conspiring the actual overthrow of the gov- 

'’llw k new 18 UnilMl SUtM Code (1M4 Sappboeat). Me. 10. 

For the htkory of this seetkm we pp. 408-48. 
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enunent by force ia considered only about half as bad as 
merely advocating its overthrow. 

The only reported case under section ft, Dunne v. United 
States,** brings out the vague scope of the law. The defehdants 
were officers or active members of a Trotsliyite organization in 
Minnesota, the Socialist Workers party. A magazine, the 
Militant, and other official publications proposed direct mass 
actions and avoidance of limitation to parliamentary activi- 
ties, defense of concrete working-class rights, and the fostering 
of “Defense Guards” within labor unions to use force for 
union protection. These Guards were to grow into a militia 
and finally into the Red Army. The first and apparently the 
only step toward realization of this program was the forma- 
tion of a Defense Guard in a teamsters’ local at Minneapolis, 
an independent union which was naturally unwelcome to the 
powerful teamsters’ union aflUiated with the AF of L, whose 
head, Mr. Daniel Tobin, was a valued supporter of the Roose- 
velt Administration. After the defendants had conducted a 
Minneapolis strike with considerable violence, they were 
prosecuted, not for assault and battery, but for conspiring to 
advocate the overthrow of the government of the United 
States by force. The convictions of eighteen men were afiirmed 
on appeal. 

During the conferences of our Commission, one member 
remarked: “You never have a clear-cut case of sedition. It is 
always bound up with other things. The Nazi movement is 
also an anti-Semitic movement; the Communist movranent is 
also an anti-Catholic movement. The pressures to suppress 
are not really based on sedition, although that may be used as 

•• ISS Vedmi Reporter. Sd Seriee, 187 (C.C.A. 8th, 1»48). Su^ 
Court rffiftiaed to reviow tlie ca8e» SfO United States Reports 790, 814, 81o 
(IMS). This elao invdved eec. 1. 
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a reason. Th^ are based upon the feeling that an imperiled 
group has to defend itself against the other things.” In the 
same way, when low-paid migratory laborers in California 
organized themselves into the IWW, nobody really thought 
that they were going to accomplish “a change in industi^ 
ownership or any political change,” in the words of the 
Criminal Syndicalism Act, but they might make it more ex- 
pensive to get in the prune crop. When the state of Georgia 
prosecuted a Negro Communist for “attempt to incite insul^- 
rection,”** the white authorities did not expect that he would 
set up the Black Belt Free State across the Solid South which 
his booklets proposed, but there was a clear and present dan- 
ger that he might persuade many colored citizens to demand 
the vote which is guaranteed them by the Fifteenth Amend- 
ment. The Dunne case is still another illustration of the use of 
sedition laws to stop something other than sedition. The 
proq>ect that this handful of Trotskyites would endanger the 
United States government was nil, but it was very convenient 
for the citizens of Minneapolis and the AF of L teamsters to 
get these troublemakers behind prison bars. 

Dislike of the Alien Registration Act is not confined to the 
editors of heterodox journals. One of our experienced news- 
p^>er informants regarded this statute as a potential threat to 
freedom of the press. The crime of advocating the overthrow- 
ing of the government makes it eai^, he thought, to haul a 
newspi^r into court for constructive criticism. 

DBBlBABaiTr OF THB BBPBAL OF ■XBOWa FSDSBAL AND 
STATB SBOmON STATUTZS 

The Commiaeion in He general report hae recommended Ike 
repeal of legielatim prohiMting expreeeiont in Jaeor qf reeoiu- 
iionary ehangee in our inatUutione where there ie no dear and 
nSemden v. Lowry, above, n. tl. 
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present danger that violence will restdt from the expressions. 
The reasons for this action are given as follows: 

*The Supreme Court has held that expressions urging the 
overthrow of the government by force are within the protec- 
tion of the First Amendment unless there is a clear and pres- 
ent danger that these expressions will lead to violence. We 
believe that this sound principle is violated by the peacetime 
sedition clauses of the Alien Registration Act of 1940 and by 
the various state syndicalism acts which make it a crime to 
advocate the overthrow of the government by force, irrespec- 
tive of the probable effect of the statements. The really dan- 
gerous persons within the scope of these laws can be reached 
by the conspiracy statutes and the general criminal law. As 
applied to other persons, which is most likely to be the case, 
these laws are of dubious constitutionality and unwise. Yet 
only a few of the agitators who are prosecuted can succeed in 
getting before the Supreme Court. Consequently, so long as 
this legislation remains on the statute-books, its intimidating 
effect is capable of stifling political and economic discussion. 
These acts ought to be repealed.”*’ 

If the federal conspiracy statutes already described*® are 
considered an insuflScient protection, then they should be sup- 
plemented by state legislation punishing direct incitement of 
felonies. The object is to take care of speech and writing which 
is really close to criminal action. 

It may be urged that one exception should be made to the 
principle of letting mere talk go on — that liberty of the press 
should be denied to those who propose to abolish it when they 
get into power. The enemies of freedom, the argument runs» 
are not entitled to freedom. We should not tolerate the revolu- 

A Free tmd ReeponribU Preee, p. 88. 

Above, p. 868. 
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tionaiy criUc of democraqr. He should not profit by the very 
system he seeks to destroy. A person who does not want a free 
society cannot claim the benefits of a free society. He cannot 
have it both ways. 

hly reply is twofold. First, the trouble is tiiat you caniot 
frame any law which would pick out such a man for punish- 
ment without at the same time hitting many other people 
whom it would be wise to let talk. Until you study the actiw 
working of sedition statutes, you can have no concq>tion of 
the way they are used to reach men who are entirely different 
from what honest supporters of the legislation had in mind 
when it was passed. Second, even if a particular writer or pub- 
lisher does not deserve freedom of the press, that freedom ex- 
ists for the good of his readers as well as for him. Revolution- 
ary propaganda may accompany helpful criticisms of ensting 
p<diUcal or economic processes which we cannot afford to lose. 
Furthermore, statements which are utterly worthless in them- 
selves may reveal that a substantial number of citizens are 
nursing a bitter grievance. Then, although this grievance is 
unjustified, the leaders of the community on becoming aware 
of its existence can do their very best to explain it away con- 
vincingly so as to turn some of the men who were mistakenly 
discontented into l<^al participants in our democratic way of 
fife. 

Undoubtedly, a country may face a situation when it has 
iM> time far the examination of reforms and the efforts toward 
conciliation the disaffected which I have just described. 
There can be crises in which a society wifi suppress its foes 
within rathmr than go down notty^. The preservation of free- 
dom oi the press requires the existence of a considerable mar- 
gin oi security. But we in the United Statoi have a tremen- 
dous mar^ of security. 



tb;|ason and sedition in peace 

We need not be frightened by the fate of countries like 
France in 1940 where toleration did fail. There were many 
reasons for their downfaU besides liberty of the press. For 
example, the most important political offices were filled with 
persons determined to destroy the existing government. When 
that happens, the severest type of laws controlling the press 
will do no good. Nothing short of a national house-cleaning 
can save such a state from its doom. 

The situation is absolutely different for a strong govern- 
ment like the government of the United States. Our best pro- 
tection against internal enemies of freedom lies in the free 
flow of discussion, in the absence of spies and eavesdroppers 
on conversations and seizers of private correspondence (who 
are the inevitable instruments of a regime of suppression), and 
in the adoption of well-considered improvements of political 
and economic institutions. Safety against disloyalty will come 
from producing the conditions which evoke loyalty in an in- 
creasingly large number of citizens. 
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CXDNTEMPT OF COURT 

As AK incident to their being, “courts must have the autho^- 
jt\ ity ‘necessary in a strict sense’ to enable them to go oi^ 
with their work. In doing their work, courts, like others, may 
encounter obstructions. They must, therefore, be invested 
with incidental powers of self-protection. A clamor in a court 
room may interrupt proceedings; a contumacious witness 

may ludt a trial Some action is necessary to enable the 

court to proceed with its affairs. Courts, then, must have ade- 
quate authority to deal with such events.”^ 

The admmistration of justice can easily be warped by im- 
proper publications in the press. For example, if a newspaper 
during a trial prints verbatim evidence which the judge has 
ordered kept away from the jury, then the unsuitable matter 
may reach the jury when they read the newspaper or talk 
with those who did read it. Even when the jurymen are 
locked up at night and denied newspapers, as happens during 
mard«r trials, it is difficult to protect them from the effect of 
an electric atmosphere in the courtroom which restdts from 
biased accounts of the trial in the press. 

* Hm duennoD of this nutter excludes contempt for vkdstiomi ti injune- 
tkms and orders to sign a deed and other judhrial decrees given for the bene- 
fit of parties to Udgation. Ihe press is rarely charged vith contempt for 
sttdi reaaons. We are oonoemed only wiUi acta by a newspaper (or other 
instrumoitality of communication) which oonorivably interfere with the 
IHoper a&niidstraUon of justue in controversies to which it is not a party. 

* Ftaidcfnrter and Landis, “Power of Conipeaa over Procedure in Crimi- 
nal Contempts “87 Award Law Beview 1010, 1088 (1084). 
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An cxEinple of this subtle influence is supplied by a famous 
murder case in San Francisco in 1895. Blanche Lament, a 
girl of twenty-one, had disappeared, and ten days later her 
naked body was found in the belfry tower of a church where 
she had played the violin in an amateur orchestra. William 
Durrant, the librarian of the church, was charged with killing 
her. No probable motive for the murder was ever found.* 
There was great excitement in the city before and during the 
trial. While it was in progress, a local theater produced a play 
called The Crime of a Century^ based on the facts of the case 
and representing Durrant as the murderer.^ The newspaper 
situation was thus described by Judge Henshaw, in consider- 
ing Durrant's appeal after conviction: 

The murder of Blanclie I^amont was a crime of so atrocious a 
character that the community was greatly aroused. Its ghastly 
and sensational features were seized upon with avidity by the news- 
papers, and daily paraded and exploited before their horrified 
readers. When Durrant was arrested for the crime there was no 
reservation of judgment upon their part, but they proceeded with 
unanimity to hold him up to the public as the guilty man. During 
tlie trial of the case they vied with each other in sensational dis- 
coveries and prophecies concerning new evidence and strange 
witnesses. They maintained throughout the attitude which they 
originally assumed, and from first to last continued to treat de- 
fendant as the undoubted criminal.* 

Other agencies of communication besides newspapers may 
be liable for contempt. The producer of the play about 

• For a full account of the Durrant trial see Wigmore, Prineiples of JyM- 
CToZ Proof (ad ed., 19S1), p. 691. 

* The trial court enjoined the production of this play and sentenced the 
producer for contempt in disregsirding the order; but the injunction was 
later annulled as an interference with “the right of free speech.’* This de- 
cision is very questionable {DaUey v. Superior Court, 112 California Reports 
94 [1696]). The couH said that the manager could have been punished for 
contempt after produdng the play, even though not en)<»nisd>le in advance. 

» PeojOe V. Durrant, 116 CaKfomia Reports 179 at m (1897). However, 
the conviction was affimed. 
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Kanche Lamont could iiave been punished afterward. When 
the minister of a Los Angeles church, who operated a radio 
station, supported prosecutions for political corruption by 
attacking the judges, in his evening broadcasts, for rulii^ 
made during the day’s trials, the minister was imprisoned and 
fined for contempt, and his station license was not renewed.* 

When newspapers and broadcasters are not allowed to tell 
all th^ know or think about a case, the law is plainly 4^ 
priving the public of some of the truth. Yet something of th^ 
sort is necessary because the community desires the issues 
between the parties to be tried in the courtroom rather than 
in the press. Once more the policy in favor of liberty of the 
press has to be balmiced against another important social pol- 
icy — in this instance, the efficient administration of justice. 
Judges and jurymen must be enabled to base their conclusions 
on the evidence and arguments properly submitted to them, 
unswayed by outside influences. 

In other words, this is not a situation where we can safely 
follow the traditional practice, urged by Milton and Holmes, 
of leaving objectionable talk to be corrected by more talk on 
the other side. A judge cannot answer back in the ordinary 
way. He has to act and speak within the special scope of his 
work. As Justice Frankfurter observed in a dissenting opin- 
ion: 

A trial is not a “free trade in ideas,” nor is the best test of truth in 
a oomtroom “the power ct the thought to get itself accepted in the 
competHkm of the market” .... A court is a forum with strictly 
defoed limits for discussitm. It is drcumsOTbed in the range of its 
inqtniiy and in its methods by the Constitution, by laws, and by age- 
dd traffitions. Its judges are restrwned in thrir freedom of eipres- 

*Ih n 8Mtr, SIO CalifoRiia Reports m (IMO); TrimOt MtOuditl 
Ckwdt, Soufk T. ftdmnt Radio Coamiaaam, Federal BqMtter, Cd Scries, 
880 OMst CoL Appeals. IttM). 
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sion by historic compulsions resting on no other officials of govern- 
ment. They are so circumscribed precisely because judges have in 
their keeping the enforcement of rights and Uie protection of liber- 
ties which, accmding to the widsom of the ages, can only be en- 
forced and protected by observmg such methods and traditions.^ 

The duty of a judge to act independently of all external 
pressures was nobly expressed by Lord Mmisfield, after he 
had decided in favor of John Wilkes, the popular patriot 
whose condemnation was desired by the King and his minis- 
ters and whom Lord Mansfield detested personally and politi- 
cally: 

It is fit to take some notice of the various terrors hung out; the 
numerous crowds which have attended and now attend in and about 
the hall, out of all reach of hearing what passes in Court; and the 
tumults which, in other places, have shamefully insulted all order 
and government. Audacious addresses in print dictate to us, from 
those they call the people, the judgment to be given now, and 
afterwards upon the conviction. Reasons of policy are urged, from 
danger to the kingdom, by commotions and general confusion. Give 
me leave to take the opportunity of this great and respectable 
audience, to let the whole world Imow all such attempts are vain. 
.... The Constitution does not allow reasons of state to influence 
our judgments: God forbid it should! We must not regard political 
consequences, how formidable soever they might be: if rebellion was 
the certain consequence, we are bound to say, *"Fiat justitia, mat 
coelum.’* .... We are to say what we take the law to be: if we do not 
speak our real opinions, we prevaricate with God and our own con- 
sciences. I pass over many anonymous letters I have received, ^ose 
in print are public; and some of them have been brought judicially 
before the Court. Whoever the writers are, they take the wrong 
way. 1 will do my duty, unawed. What am I to fear? That **mendax 
iidamia** from the press, which daily coins false facts and false mo- 
tives? Ihe lies of ^umny cany no terror to me. I tmst that my 
temper of mind, and the color and ccmduct of my life, have given me 
a suit of armor against these arrows. ...» I honor the king and re- 
Q>ect the people; but many things, acquired by the favor of either, 

* Bridget v. Cali/ornia, S14 United States Report 25g at 288 (1041). This 

ctA win be diseoMod later. 
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lure in my account objects not worth ambition. I wish pc^ularity; 
but it is that p<^ularity which foilows, not that which is run after. 
It is that pc^uh^ty which, sooner or later, never fails to do justice 
to the pursuit of noble ends by noble means. I will not do tiiat 
which my conscience tells me is wrong, upon this occasion, to gain 
the huzzas of thousands or the daily praise of all the papers which 
come frcnn the press. I will not avoid doing what I think is rignt, 
though it should draw on me the whole artillery of libels; all that 
falsdiood and malice can invent, or the credulity of a deluded popiK 

lace can swallow The threats go further than abuse: personal 

violence is denounced. I do not believe it: it is not the genius of th^ 
worst men of this country, in the worst of time. But I have set my 
mind at rest. The last end that can happen to any man never comes 
too soon, if he falls in support of the law and liberty of his country: 
for liberty is synonymous to law and government* 

It is not always easy, however, to balance this policy of 
efficient justice against liberty of the press. The proper weight 
to be ascribed to each side of the scale varies with the nature 
of the publication, the precise state of the court proceedings, 
and the presence or absence of a jury. When a judge sits with- 
out a. jury, newspaper articles about the case may still con- 
stitute contempt because some judges are not so firm as Lord 
Mansfield and because all jud^s can do their work best when 
they are not distracted by controversy. Still, human nature 
being what it is, a judge may readily come to identify any 
adverse criticism of himself with interference with the ma- 
chineiy of justice. When the press attacks private citisens or 
other public officers up to the President, their only legal rem- 
edy is to sue for libel, but when the press attacks a judge, he 
has at his disposal the powerful weapon of contempt. The 
temptation for him to wield it recklessly and too often is 
obvious. Should thare then be limits on this judicial power in 
order to safeguard liberfy of the press from arbitraiy curbs? 
This question has arisen rqieatedly and in many different 

• Jolm mar Cmz, !• Howdl’s State Trizit 107S at 1111-14 (17«). 
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w^8. This book cannot possibly discuss all the problems of 
the rdation of newspapers to the courts, but 1 shall present 
three of the most important, illustrating them by decisions of 
the United States Supreme Court. 
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If a man in a courtroom throws an egg at the judge on the 
bench, the judge does not turn the culprit over to the public 
to await a criminal prosecution but maintains order by sen- 
tencing the culprit on the spot.* Similarly, if certain testimony 
after being ruled inadmissible by the judge is nevertheless re- 
tailed to the jury by the witness or by the lawyer who wants 
it known, the judge will again protect the orderly administra- 
tion of justice by himself trying and condemning the wrong- 
doer without delay. This is called summary punishment for 
contempt, and it plainly differs from the ordinary criminal 
proceeding. 

Suppose, now, that the testimony which has been excluded 
by the trial judge in the morning is communicated to the 
jurymen in the evening paper which thqr read on their way 
home from the courthouse. Inasmuch as the trial is far firom 
ended, the effect of telling the jiuymen improper evidence is 


practically the same whether this is done orally in the court- 
room or by print outside. Hence it is natural for the judge to 
impose summary punishment on the editor or publisher of the 
newspaper. And the judge is likely to follow the same course 
when the publication to which he objects consists, not of in- 
admissible evidence, but of vituperative attacks on his con- 
duct of the triid. Bent on the swift and f«r dispatch of his 
judicial business, he is inclined to think it necessary to stop at 


•Re CMffniw (187?). nsrrstod by Pox. “The 
Court CSscf,” 88 Law Quarteriy Review at 185 (IMS), w^inted in Chalee 
and Snnpson, Cam <m EptUg (let ed., 1934), 1, 54. 
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onoe anything irhidi he oonsidem an interference with his 
work, r^fardkss of the place where the acUon occurred. 

Still, there are grave possibilities of abuse when a man sits 
as judge in his own cause, determines whether he lumself ijias 
bemi wronged, and then imposes as severe a penalty as m 
pleases. Hence a considerable popular denumd arises for some 
limit on the power of summary punishment for contempt. 
Where shall the line be drawn? A solution which has been se^ 
times attempted is to draw it geographical^ in a circle 
around the courthouse. The themy underlying this solution 
recognises that risks of judicial tyraimy have to be run when 
the act happens in the courtroom, because justice might be- 
come a mockery if the law did not pwmit the judge to keep a 
firm control over what goes on in his own court. Somebody 
has to keep order and regulate the intricacies of the trial. On 
the oth» hand, this theory assumes that the need for stringmt 
discipline and sudden punishment becomes notably less when 
the act occurs elsewhere, e.g., on the front page of a news- 
paper. Tben the conduct of the trial is not visibly or audibly 
disturbed, whatever the indirect influence. Therefore, the 
dang^ of arbitrary judicial impurment of freedom is thought 
to outwei^ the danger that the eflSdent administration of 
justice will be crippled by the delays and possible miscarriages 
caused by leaving the outside offender to the normal proc- 
esses of the crinuiud law, including a jury trid of the alleged 
contempt. 

Tliis thecny limiting surtunary punishment to physkal 
neatness is obviously favorable to a newspaper, since its ques- 
tiomdde comments on a case are usually remote from the 
courtroom. It will not necessarily escape punishment, for it 
nuty be condemned Iqr a jury . Still, a jury may be so confused 
by the complenties cl the origiiiat case that it wiU not com- 
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prehend tiie injurious effect of the newspaper article; and 
jurymen will naturally be less solicitous than the judge him- 
self about protecting him from outside pressures. Consequent- 
ly, it may be surmised that in many past cases where sum- 
mary punishment was imposed by judges, a jury would have 
acquitted the newspaper. 

Congress in 18 S 1 limited the power of United States judges 
to punish summarily by a statute, which has been slightly 
amended to read as follows: 

The said courts shall have power .... to punish, by fine or 
imprisonment, at the discretion of the court, contempts of their 
authority. Such power to punish contempts shall not be construed to 
extend to any cases excepi the mitbehmiar qf any person in their 
presence, or so near thereto as to cibstruet the adtninistration of jus- 
tice •* 

When other types of contempt are charged, the defendant 
may demand a juiy trial." Many state legislatures have en- 
acted s imilar provisions." 

Most state courts— and the bulk of newspaper contempt 
cases concern state trial judges — ^have long refused to treat 
this legislation as drawing a geographical line, or indeed any 
effective limit on the judicial power of summary punishment. 
Th^ have construed “so near thereto” in a causal sense as 
meaning **in close relationship thereto,” and then allowed 
closeness to include almost any tendenqr to obstruct the ad- 
nunistration of justice. The Act of Congress was interpreted 
in the same way by the Supreme Court, untQ it swung to the 

United States Code, sec. 885. (My italfcs.) Purthw exwptioM 
•bout nusbehavior outside by officMs of the court (vdiich indudes towyers), 

•nd disobefienoe to writs, etc., are not letevsnt to publiesUons m the press. 

u 88 aid» see. 888; 18 ibid., see. 841 . 

“Hw state statutes and esses on their toterpretathm m eoDseted m 
Nelkf Mid Kings Columbk Lkw Beview at 554-62 (1928). 
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oj^Knite ertreme in 1941.'* This older attitude is shown in 
two well-known decisions about the press. 

In 1918 and 1914 Toledo was in the throes of agitation over 
the expiration of its street railway franchises and a dity 
ordinance providing for three-cent fares thereafter. In Jwu- 
aiy, 1914, a federal suit was brought before Judge Killits\to 
attack the three-cent fare as unconstitutional. Before Judge 
Killits enjoined the enforcement of the ordinance, the Tole^ 
News-Bee began publications adverse to the rights asserted 
agmnst the city by the trolley company, and in no uncertain 
terms asserted the validity of the ordinance and challenged 
the court’s right to upset it. This daily newspaper printed 
statements of a widespread public intent to board the cars 
and refuse to pay more than three cents even if the judge con- 
demned the ordinance, favored this riders* strike, and men- 
tioned the city officials who intended to back it up. The 
News-Bee gave some premature but ultimately correct intima- 
tions of what the judge was going to do, made one mistaken 
statement of a ruling which it criticized indirectly, hinted that 
the judge did not have the last word, and threw out in- 
nuendoes not flattering to his personality. Later it rqwrted a 
labor union meeting where the speaker had described Judge 
Sjllits as showing from the first that he was favorable to the 
railroad and winding up with “Impeach Killits.*’ 

Shortly after this last incident, the judge granted an injunc- 
tion against the three-cent fares. Then he summarily tried and 
fined the labor speakm* and the News-Bee for contempt. The 

** The lete Walter NeBce and Mn. Carol WeiM King have given a bid- 
aneed and informative dueumion of all this Jegudathm with a sununaiy of 
the law in cadi American jurisdiction in “Contempt hy Pnblieation in 
the United ^ates,’* tt Cdumbia Law Review 401 and MS (lOSS). For 
dashing views on tiie histoiy and im^ier oonstmetion of the fed<^ statute^ 
see FHmkfitffer and Landis, op. eiti Berger, “Constnetive Contenqit: A 
Fastrmortem,” 0 Univornty of Chicago Law Review (194t). 
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offenses condemned included newspaper articles running back 
for at least six months before his decision on the ordinance. 

The Supreme Court affirmed his finding that the articles 
*^manifestly tended to interfere with and obstruct the court in 
the discharge of its duty in a matter pending before it.”^^ The 
majority held the Act of 1831 no bar to the judge’s summary 
action. The only physical nearness to the court was that the 
judge was a daily reader of the News-Bee. From all accounts, 
Judge Killits was a man whom no newspaper could intimi- 
date. However, as Chief Justice White construed the statute: 

The test .... is the character of the act done and its direct 
tendency to prevent and obstruct the discharge of judicial duty 

To the argument that the publications related to a matter of 
public concern and were protected from contempt proceed- 
ings by the freedom of the press he replied: 

The safeguarding and fructification of free and constitutional 
institutions is tlie very basis and mainstay upon which the freedom 
of the press rests, and that freedom, therefore, does not and cannot 
be held to include the right virtually to destroy such institutions. 

Justice Holmes dissented, with the concurrence of Justice 
Brandeis. He said: 

WTien it is considered liow contrary it is to our practice and ways 
of thinking for the same person to be accuser and sole judge in a 
matter which, if he be sensitive, may involve strong personal feeling, 
I should expect the power to be limited by the necessities of the 
case “to insure order and decorum in their presence.” .... ^d 
when the words of the statute are read it seems to me that the limit 
is too plain to be construed away. To my mind they point and point 
only to the present protection of the Court front actual interference, 
and not to postponed retribution for lack of respect for its dignity — 
not to moving to vindicate its independence after enduring the news- 
paper’s attacks for nearly six months Misbehavior means 

something more than adverse commit or disrespect. 

foMo Newspaper Co. y. VnUed States, United States Reports 402 
(W18). 
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But siqipose tlttLt an imminent possibility of obstruction is 
sufficient. Still I think that only immediate and necessaiy action 
is contemplated I will assume .... that he read [the news- 
paper statements] as they came out But a judge of the United 

States is expected to be a man of ordinary firmness of character, 
and I find it impossible to believe that such a judge could have 
found in anything that was printed even a tendency to prevent his 

paforming his sworn duty I confess tliat I cannot find .... 

in the evidence in the case an3rthing that would have affected a mind 
of reasonable fortitude, and still less can I find there anything that 
obstructed the administration of justice in any sense that I possibly 
can give to those words. 

• . . . Judge Killitts .... said ‘^ . . . that the court endured the 
News-Bee’s attacks upon suitors before it and upon the court itself, 
and carried ail the embarrassment inevitable from these publications, 
for nearly six months before moving to vindicate its independence.” 
It appears to me that this statement is enough to show that there 
was no emergency, that there was nothing that warranted a finding 
that the administration of justice was obstructed, or a resort to this 

summary proceeding I would go as far as any man m favor 

of the shaipest and most summary enforcement of order in Court 
and obedience to decrees, but when there is no need for immediate 
action contempts are like any other breach of law and should be 
dealt with as the law deals with other illegal acts. 

The next case illustrates the extent to which the doctrine of 
the News-Bee decision could encourage a federal trial judge to 
stretch the Act of 1831. In October, 1919, Craig, the comptrol- 
ler of New York City, wrote and published in various metro- 
politan newspapers a letter to Nixon, a state public service 
commissioner, during the federal receivership of the Brooklyn 
BapU Transit Company and other street railways. The court 
receiver, as often happens without impropriety, was accept- 
abfe to the companies and the bon&olders. The city had asked 
for Craig’s appmntmait as co-receiver, but Judge Mayer de- 
nied the motion with leave to reopen the matter later. Then 
Nixon had invited Craig to a conference about the transporta- 
tion situatioD in the city. Craig replied in part: 
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"Before any such conference can be seriously 
and as an evidence of good faith on the part of those acting by 

and under the authwity of Judge Mayer, there must be 

a reversal of the policy, for which Judge Mayer is responsible, 
of denying to myself and other members of the board of esti- 
mate and appointment any access to original sources of infor- 
mation concerning the property and affairs of these various 
public utility corporations holding franchises to operate in 
the streets of New York 

“It seems to me a monstrous thing that an order of a fed- 
eral judge .... should stand between the public and the 

truth Such an order is hostile to every interest of the 

city .... in these controversies. Its operation and effect is.to 

disarm the municipal authorities and to force them into 

a contest with corporate powers intrenched in darkness and 

concealment As a first and preliminary evidence of 

good faith, those who desire such a conference and a reason- 
able solution of existing complications should procure the 
entry of orders by Judge Mayer putting the city of New York 
on an equal footing with the private interests active in the 
receiverships. A refusal to do this can but prolong and em- 
bitter the controversy, and it will not in the end procure any 
advantage whatever to the traction interests.” 

Cnug was charged with contempt. Fifteen months later, 
after he had refused to retract, Judge Mayer sentenced the 
comptroller of New York City to spend sixty days in jail in 
Newark, New Jersey. Craig persuaded Judge Manton to dis- 
cluuge him on habeas corpus, but a majori^ of the Supreme 
Court, without saying whether Judge Mayer was ri^t, hdd 
that Judge Manton was wrong. So Craig had to avoid going to 
jail Iqr a pardon from President Coolidge. 

Justices Holmes and Brandms again dissented, and so did 
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Judge Learned Hand in the Circuit Court of Appeals. The 
case really turns on technical questions which do not interest 
us, but it has considerable bearing on our subsequent problem 
of criticism of past judicial decisions; and the comment of 
Justice Holmes on the surprising elasticity of the Act of 1881, 
as then construed, deserves quotation: 

niat .... makes a man judge in matters m which he is likely 
to l»ve keen personal interest and feeling although neither self- 
protection UOT the duty of going on with the work requires him to 
take such a part. It seems to me that the statute on its face plunly 
limits the jurisdiction of the judge in this class of cases to those 
where his personal action is necessary in a strict sense in order to 
enable him to go on with his work.** 

In 1941 the Toledo Nem-Bee case was expressly overruled 
by the Nye case,** and the majority of the Court established 
the doctrine that the words “so near thereto” in the Act of 
Congress are now to be construed as “geographical terms.” 
The press was not involved. Manufacturers of a patent medi- 
cine had been sued for causing the death of the plaintiff’s son 
as a consequence of using the medicine. Two of the de- 
fendants’ friends tried to get rid of this inconvenient federal 
suit by plying the feeble-minded father with liquor and trick- 
ing him into writing the judge that he wanted to drop his 
claim. Fortunately, the judge did not grant this inspired re- 
quest but undertook an investigation which ended in his 
fining the two rascals for contempt. Because the skulduggeiy 
took place a hundred miles from the United States courthouse, 
the Siq>tenm Court through Justice Douglas set aside the 
sununaiy punishment as prohibited by the Act of 1881, and 
kit them to be dealt with under the Criminal Code, “where 

**Crmt T. HeM, MS United States Reports MS (IMS), nffinning MS 
Fsdcnl Bqnrtnr 1S8 (C.CA. Sd, IMS), where Learned llsnd’s dissent is 
pskted. 

-Nye ▼. UnUid 8Me», SIS United States Repwto SS (IMl). 
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th^ will be afforded the normal safeguards surrounding 
criminal prosecutions.” 

A dissenting opinion by the future Chief Justice Stone, in 
which Chief Justice Hughes and Justice Roberts concurred, 
stressed “the serious consequences to the administration of 
justice if courts are powerless to stop, summarily, obstruc- 
tions like the present,” and thought that the responsibility of 
departing from the long-accepted construction of the statute 
should be left to Congress. 

Probably the Nye case represents the actual intent of Con- 
gress in 18S1, but the question still remains whether the 
geographical line is wise. The old interpretation of this legis- 
lation gave trial judges too much power, which they abused 
in the News-Bee and Craig cases. Yet the pendulum may have 
swung too far in the other direction and given them less power 
than they need to do their work satisfactorily. Since the fed- 
eral statute can always be amended if it be undesirable as now 
construed, and since the contempt problem largely concerns 
state judges, I turn aside from ticklish issues as to the inter- 
pretation of words and consider the underlying question: 
Does a rigid geographical limit on the power of a judge to 
punish contempts swiftly without a jury constitute the best 
solution of the conflict between the eflScient administration of 
justice, on one side, and, on the other side, liberty of the press 
and the person? 

There are two main reasons which make me doubtful about 
the wisdom of the geographical line. 

first, confining the summary power to contempts m the 
presence of the court is a bit wooden. This solution does not 
te^ conform to the basic test of clear and present danger, 
whidh the Supreme Court has now extended to contempt ca^ 
1^ the los Anjwfes Times-Minor case, 80 <m to be discussed. 
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It is true that practically all interferences mnd* the geograph- 
ical line do create such a danger and that most interferences 
' imtnde it do not* including a large amount of newspaper com- 
ment on cas^ and courts. StOl, there is some conduct outiide 
the presence of the court which is just as dangerous as acts in 
the courtroom, and this is what the geographical theory fails 
to take into account. Imminent danger depends on the nature 
of what is done and not merely on the place whore it is done. 

In the process of saving newspaper discussion from the sort 
of arbitrary judicial suppression which occurred in the Newt- 
Bee and Craig cases, this theory also gives considerable leeway 
to types of personal misbehavior which have nothing to do 
with freedom of the press. As Justice Stone said while dissent- 
ing in the Nye case: 

.... The surreptitious tampering with witnesses, jurors or parties 
.... if it took place outside the court room or while the witness, 
juror m party was on his way to attend court .... would not be 
punishable 

The ofFendmn who escaped in the Nye case were bad enough, 
but there are many worse possibilities of immunity from sum- 
mary punishment. When Harry F. Sinclair was on trial with 
mc-Secretary Fall for oil frauds in 1927, he engaged the Bums 
Detective Agency to send fifteen operatives to shadow the 
twelve jurors. For diys each juror was kqpt under strict sur- 
vdUance from early morning until late at nif^t, whenever he 
was not actually within the courthouse. Eventually the opera- 
tors concentrated on three jurors whose history did not indi- 
cate strength of character. After a mistrial in the oil-fraud 
case, the trial judge sentenced Sinclair to six mcmths in jail for 
contmapt, whidi he served after losing in the Suiweme 
Court;” but if the geographical line of the Nye case had then 
V. UidUd SiaUt. tn United SUtes Bepoite 74* (1M»). 
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been in effect, Sindw would have had to be tried for con- 
tempt by twelve more juiymen, who might in turn have been 
shadowed by Bums, and so on od ivfiniium. 4fter the Nye 
case, it was doubtful whether Pendergast could be summarily 
punished for using a slush fund furnished by an agent of insur- 
ance companies to induce the Missouri Superintendent of 
Insurance to settle federal litigation over increases of rates in 
a manner satisfactory to the insurance companies.** This is 
the sort of interference with justice which may be relegated to 
jury trial along with newspaper discussion of pending cases. 

The geographical theory also opens the door to matter in 
the press which goes far beyond unfavorable reflections on a 
court or a pending case. Take as examples the perristent pub- 
lication in a newspaper, which the jurymen might read, of 
inadmissible evidence or threats, or a broadcasting station 
(like the Los Angeles minister’s) sending out similar material 
every evening to the jurors in their homes. Unless this sort of 
tViing can be stopped just as fast as a fight in the courtroom, a 
fair trial is well-nigh impossible. Yet under this theoiy it 
could not be summarily punished because it is done far from 
the courthouse, unless we are going to stretch “in the presence 
of the court” so far that we shall hopelessly blur the geograph- 
ical line and bring ourselves right back to the causal sense of 
“near,” which appeared in the Toledo Newt-Bee case and is 
now repudiated by the Nye case. Under modem conditions of 
communications, what is smd miles away from the lis- 
teners and the courtroom can interfere with a trial mudi more 
than what U said in a low voice within sight of the judge on 


** P«iMbrsw<v. United SUite$,9Vl United State* Beporte 418 at 41# (1*48). 
See 8#^RrtIwn law Journal #17. Pendergast escaped in ^ ^becaw 

nui, so that the Court did not decide the effect of the Act « 1851. 
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the bench. Space no longer has the significance for human 
intercourse which it had when Congress passed the Act of 
18S1. 

In short, we need a more rational and fiexible test 
the geographical line — ^a test which will bring within the 
power of summary punishment whatever publications need to 
be swiftly and surely stopped and leave outside it those which 
can be safely left to time or a jury trial. It should r^resent a 
critical balancing of the importance of efiScient justice against 
the importance of open discussion. Somehow or other, it 
ought to distinguish between a newspaper editor who, in 
effect, thumbs his nose at the judge and one who brings to 
bear on the jury or the judge forces which, unless counter- 
acted, will warp the decision of the case — what can roughly be 
described in a sin^e word as “tampering.” 

It may be very blu'd to embody in a statute a test which 
takes account of present-day realities by considering the na- 
ture of the conduct as well as its physical location. Possibly 
the legislature will have to intrust the selection of a proper 
line to the more fiexible operation of courts. At first sight, this 
appears to abandon us to judicial tyranny, but what I am now 
going to say will indicate that such a misfortune can be 
avoided. 

Second, there are several other workable limitations on 
abuses of the summary power besides the geographical line, 
and these can be utilized in combination: 

1. A good many kinds of publications which used to be 
summarily punished are no longer conten^ts at all. Such is 
the effect of the Lot Angeles Titnes-Mirror case, soon to be 
discussed, which curbs state judges. Thus there is much less 
scope for abuse than formerly. 

2. ^eps can be taken to assure more frequent impartialily 
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in the judge who sdminarily tries the contempt case. When 
the alleged offender is charged with influencing a witness or a 
juror in the main case, the trial judge in that case is the 
natural person to determine guilt for contempt. It is that 
judge’s obligation to protect the other persons who are for the 
time being associated with him in the adnunistration of jus- 
tice. But when the alleged interference outside the courtroom 
is with the trial judge, then he is not the best man to protect 
himself. The principle that “No man shall be judge in his own 
cause” prevents him from being able to decide the controversy 
fairly. Just as a doctor threatened with illness calls in another 
doctor to take care of his case, unless this is impossible, so a 
judge who thinks his work endangered should intrust the 
matter to another judge whenever the situation warrants that 
course. The ripe wisdom of Chief Justice Taft, who began his 
career on the trial bench, needs to be taken to heart by many 
judges who think themselves contemned: 

The power of contempt which a judge must have rad exercise in 
protecting the due and orderly administration of justice rad^ in 
maintaining the authority and dignity of the court is most im- 
portant and indispensable. But its exercise is a delicate one and 
care is needed to avoid arbitrary or oppressive conclusions. This 
rule of caution is more mandatory where the contempt charged has 
in it the element of personal criticism or attack upon the judge. The 
judge must braish the slightest personal impulse to reprisal, but he 
should not bend backward rad injure the authority of the rourt by 
too great leniency. The substitution of another judge would avoid 
either tendency but it is not always possible. Of course where 
of contempt are palpably aggravated by a personal attack upon the 
judge in order to drive the judge out of the case for ulterior reasons, 
the scheme should not be permitted to succeed. But ^tempts of 
this kind are rare. All of such cases, however, present difficult qu^ 
tions for the judge. All we can say upon the whole ^tter is that 
where conditions do not make it impracticable, or where the delay 
may not injure public or private ri^t, a judge called upon to act 
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in a case at contempt by pnsonal attadc upon him, may, without 
flinching firom his duty, properly adc that one of his fellow judges 
fatbe his place.** 

3. Idjstakes by the judge who determines guilt for 
contempt should be readily subjected to correction iqr an 
appellate court. Full review is not alwi^s givmi in state 
courts, but it is now the federal practice, as Chief Justice 
Taft pointed out in the Craig case in the Supreme Court: 

The ddicacy there is in the judge’s deciding whethw an attack 
upon his own judicial action is mere criticism or real obstnictitm, 
and the possibility that impulse may incline his view to personal 
vindication, are manifest But the law gives the parson convicted 
of contempt in such a case the right to have the whole question on 
facts and law reviewed by thsee judges of the Circuit Court of 
^peals who have had no part in the proceedings, and if not suc- 
c^ul in that court to ^>ply to this Court for an importunity for 
a similar review here.** 

But most appeals take time. A newspaper editor who has been 
unfairly condemned by the judge he criticised ought not to 
languish in jiul for weeks while his case slowly rises to the 
top of the docket of the highest court of the state. This injus- 
tice can be easily remedied if appeals from these contempt 
sentences are given high priority and decided within a few 
days after the sentence. Where speed calls for summary pun- 
ishment, it also calls for summary review. 

4. i%mlly, the adoption of a changed attitude toward 
'trials by newspaper,” as will be urged at the dose of my dis- 
cussion of contempt, would render judges much mcoe re- 
luctant to bother about making charges and so lessen the pos- 
sflbilities at druse of their sumnuury power. 

»Coek* V. Uniltd 8U4f$, m Cnited States Bqiorte matSSS (IMS). 
See aho the leoent ebiervatiou of Judge Ifonia in &al$ cs td. Mom v. 
Dittriet Camrt, IIS Montana Beporta SOS at SIS-IS (IMS). 

•• Croit V. Bothi. MS United Statea Beporta at g» (ISIS). 
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WHEN A CASE IB CLEARLY PENDING, WHAT DISCUSSION 
OF IT IN THE PRESS IS CONTEMPT? 

In this and the next problem, the mode of determining con- 
tempt will be disregarded. They concern the line between 
proper discussion and contempt, no matter whether a Judge 
or a jury tries this issue. 

No question of contempt arises if a newq>aper {pves an 
understandable story of what happened in court. Suppose, 
however, it makes adverse criticisms as it might in recounting 
a debate in Congress or a presidential address. To such com- 
ments on a pending case, the judicial attitude has long been 
hostile. Any attacks on rulings or suggestions of what the 
decirion ought to be ran the risk of a contempt charge. When 
a jury is sitting in this main case, there is considerable danger 
that it will accept guidance from the press rather than the 
court, so there is much to be said for a strict rule which post- 
pones any discusrion which nught influence the jury until 
after their verdict is rendered. The Supreme Court has not 
yet passed on the validity of such a strict rule for jury trials, so 
I shall take it for granted and confine the ensuing discussion 
to the utoation which has caused much greater trouble, where 
the case is to be decided by a court. Apart from criminal 
triab, this very frequently happens in an important litigation. 
Either the judge has to fix the sentence of a convicted of- 
fender or jury trial is waived or the suit is in equity^. 

How far can newspapers go in saying what judges ought to 
do in pending litigations? Almost ai^ expression of opinion 
used to be unsafe. The Toledo Newt-Bee case exemplifies the 
wide defini ti on of contempt which prevaUed in federal and 
state courts alike until 1941. Not that all press discussions of 
pending cases were in fact punished. Often th^ were ignored 

the trial judge, but if he did choose to initiate proceedings 
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against a newspaper and these ended in a fine or a jail sen- 
tence, the decision was very likely to be sustained on appeal 
regardless of the extent of the limitation of liberty' of the press. 
Furthermore, state cases almost always stopped at the highest 
state court,** because the Supreme Court had not yet dis- 
played willingness to look into possible conflicts between con- 
tempt sentences and the “liberty” which is guaranteed by the 
Fourteenth Amendment against state action. However, after 
the Court from 1927 on began interpreting “liberty” so as to 
protect freedom of speech and of the press against many kinds 
of state suppression, it was plain that it was just a question of 
time when the proper scope of contempt would come before 
the Court. 

In 1941 two cases raising this issue arrived together from 
California. By an amusing irony, a well-known labor agitator 
and a leading antilabor newspaper both asked the Court to 
prevent state judges from infringing their liberty to comment 
outspokenly on the way pending cases ought to be decided. 
The Supreme Court throughout handled both cases as a unit 
involving the same principal issues. In one case, after Judge 
Schmidt, a state judge, had decided that a local of longshore- 
men was not entitled to transfer its allegiance from an AF of L 
unicHi to a CIO union and while a motion for a new trial was 
awaiting before Judge Schmidt, Harry Bridges telegraphed 
the Secretary of Labor: 

“This decision is outrageous Attempted enforcement 

of Schmidt decision will tie up port of Los Angeles and involve 

entire Pacific Coast (The ILWIT] does not intend to 

allow stale courts to override the majority vote oi members 
in dioosing its officers and representatives and to overrule the 

** The otSy occqition ii PatterKm v. Colorado, MS United State* Reports 
4M (1M7), affinninf the state court with an interesting o|dnion by Justice 
HdlsM 


404 



DISCUSSION OF CLKARLT FENDING CASES 

National Labor Rations Board.” Bridges published this 
telegram in the Los Angeles and San Francisco newspapers. 
Although liberty of the press was thus involved, the fine for 
contempt was imposed on Bridges, not the newspapers. Hence 
I shall consider in detail only the other case, which directly 
involved the responsibility of a newspaper for commenting on 
what a judge was going to do. 

In the Timea-Mirror case,** two labor unionists, who had 
been convicted of assaulting nonunion truck-drivers, asked for 
probation. A month before the day set by the trial judge for 
passing on this application and pronouncing sentence (which 
might be to jail or to hard labor in San Quentin, the state 
penitentiary), the Los Angeles Times published an editorial 
entitled “Probation for Gorillas?” 

“Two members of Dave Beck’s wrecking crew, entertain- 
ment committee, goon squad or gorillas .... have asked for 

probation Sluggers for pay, like murderers for profit, 

are in a slightly different category from ordinary crimi- 
nals 

“It will teach no lesson to other thugs to put these men on 
good behavior for a limited time. Their ‘duty’ would simply 
be taken over by others like them. If Beck’s thugs, however, 
are made to realize that they face San Quentin when they are 
caught, it will tend to make their disreputable occupation 
unpopular. Judge A. A. Scott will make a serious mistake if 
he grants probation to [the defendants]. This community 
needis the example of their assignment to the jute mill.” 

For this the editor and the publisher were fined $100 

** TimsB-Mitror Co, v. Superior Court, 314 l-niled States Reports 262 
(1941), commonly known as Bridges v. Calif omio. For an inter^ting di«u^ 
sion see Radm, “Freedom erf Speech and Contempt of Court, 36 Illinois 
Law Review 699 (1942). 
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each.^* After losing in the highest court of California, they 
went to the Supreme Court and won a five-to-four decision, 
along with their bitter foe, Bridges. 

Justice Black delivered the opinion of the Court (sup- 
ported by Justices Beed, Douglas, Murphy, and Jackson). 
He restated the clear-and-present-danger test as *'a working 
principle that the substantive evil must be extremely serious 
and the degree of imminence extremely high before utterances 
can be punished.” He refused to put publications which tend 
to obstruct the orderly administration of justice in a special 
category, to which this test of constitutional immunity from 
punishment would not be applicable. Comments on a pending 
case are as much entitled to the benefit of this clear-and- 
present-<langer test as other utterances about governmental 
action and public questions. The Court should consider how 
much, as a practical matter, the particular contempt proceed- 
ings would affect liberty of expression. 

It must be recognized that public interest is much more likely to 
be kindled by a controversial event of the day than by a generaliza- 
tion, however penetrating, of the historian or scientist. Since they 
punish utterances made during the pendency of a case, the judg- 
ments below therefore produce their restrictive results at the pre- 
cise time when public interest in the matters discussed would 
naturally be at its height. Moreover, the ban is likely to fall not 
only at a crucial time but upon die most important topics of dis- 
cussion. Here, for example, labor controversies were the topics 
of some of the publications. Experience shows that the more acute 
labor controversies are, the more likely it is that in some a^ect 
they will get into court. It is therefore the controversies that com- 
mand most interest that the decisions below would remove from the 
arena of public discussion. 

.... As a practical result .... anyone who might wish to give 
public eipression to his views on a pending case involving no matter 

** The publisher was also fined for two editorials about other cases, which 
I do not describe because all the Justices agreed that they were protected by 
the Constitution. 
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what problem of pub%intere8t, just at the time his audience would 
be most receptive, would be as effectively discouraged as if a de- 
liberate statutory scheme of censorship had been adopted. 

Indeed, a judge-made threat is more serious because it is 
not sharply expressed like a statute in an authoritative guide 
to the permissible scope of comment. The editor has to write 
at the peril that judges will find him violating the vague 
standard of ^treasonable tendency” to obstruct justice. And 
it is not enough to tell him that he can speak freely after the 
case is decided: 

This unfocussed threat is, to be sure, limited in time, te rminating 
as it does upon final disposition of the case. But this does not change 
its censorial quality. An endless series of moratoria on public dis- 
cussion, even if eax^ were very short, could hardly be dismissed as 
an insignificant abridgement of freedom of expression. And to 
assume that each would be short is to overlook the fact that the 
"‘pendency’* of a case is frequently a matter of months or even years 
rather than days or weeks. 

What is the serious substantive evil which the contempt 
proceedings are to be justified as averting? 

It appears to be double: disrespect for the judiciary; and dis- 
orderly and unfair administration of justice. The assumption that 
respect for the judiciary can be won by idiielding judges from pub- 
lished criticism wrongly appraises the character of American public 
opinion. For it is a prized American privilege to Cfpeak one’s mmd, 
although not always with perfect good taste, on public institu- 
tions. And an enforced silence, however limited, solely in the name 
of preserving the dignity of the bench, would probably engender 
resentment, suspicion, and contempt much more than it would 
enhance respect. 

The other evil feared, disorderly and unfair administration of 
justice, is more plausibly associate with restricting publications 
which touch upon pending litigation. The very word “trial” con- 
notes decisions on the evidence and arguments properly advanced 
in open court. Legal trials are not like elections, to be won through 
the use of the meeting-hall, the radio, and the newqniper. But we 
cannot start with the assumption that publications of the kind here 
involved actually do threaten to change the nature of legal triab. 
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The Court must examine the particular utterances and the 
circumstances of their publication to determine to what ex- 
tent the evil of unfair administration of justice was likely to 
result, and what was the degree of likelihood. Justice Black 
then quoted the “gorilla” editorial and concluded that to re- 
gard it as having substantial influence upon the course of 
justice “would be to impute to judges a lack of firmness, wis- 
dom, or honor, — which we cannot accept.” 

Justice Frankfurter’s dissent was concurred in by Chief 
Justice Stone and Justices Roberts and Byrnes. Without tak- 
ing sides in this close case, I think this opinion more helpful 
to our understanding of the permanent problem of discussion 
of pending cases. Among many free-speech opinions, Justice 
Frankfurter’s is unusually careful to expound botii the con- 
flicting interests. The theme is that in stressing freedom we 
must not underemphasize the need for justice, on which free- 
dom depends. 

The dependence of society upon an unswerved judiciary is such 
a commonplace in the history of freedom that the means by which it 
is maintained are too frequently taken for granted without heed to 
the conditions which alone make it possible. The r61e of courts of 
justice in our society .... is perhaps best expressed in the Massa- 
chusetts Declaration of Rights: “It is essential to the preservation of 
the rights of every individual, his life, liberty, property, and char- 
acter, that there be an impartial interpretation of the laws, and 
administration of justice. It is the right of every citizen to be tried 
by judges as free, impartial and independent as the lot of humanity 
admit.” 

He warned that depriving the states of means for securing 
to their citizens justice according to law was not the right way 
to promote freedom of speech and of the press. 

In fact, these liberties themselves depend upon an untrammeled 
judiciary whose passions are not even unconsciously aroused and 
whose minds are not distorted by extra-judicial considerations. .... 
And rince courts are the ultimate resorts for vindicating the Bill of 
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Rights, a state may sorely authorize appropriate historic means to 
assure that the process for such vindication be not wrenched from 
its rational tracks into the more primitive m6l6e of passion and 
pressure. The need is great that courts be criticized, but just as 
great that they be allowed to do their duty. 

Justice Frankfurter recognized the existence of limits on 
the power to punish for contempt, but thought that the ma- 
jority had fixed those limits too narrowly. On the permissible 
side of the line he placed criticism of courts and judges in gen- 
eral and discussion of past or future cases. 

Of course freedom of speech and of the press are essential to the 
enlightenment of a free people and in restraining those who wield 
power. Particularly should this freedom be employed in comment 
upon the work of courts, who are without many influences ordinarily 
making for humor and humility, twin antidotes to the corrosion of 
power 

That a state may, under appropriate circumstances, prevent inter- 
ference with specific exercises of the process of impartial adjudica- 
tion does not mean that its people lose the right to condemn decisions 
or the judges who render them. Judges as persons, or courts as insti- 
tutions, are entitled to no greater immunity from criticism than 
other persons or institutions. Just because the holders of judicial 
office are identified with the interests of justice they may forget 
their common human frailties and fallibilities. There have some- 
times been martinets upon the bench as there have also been 
pompous wielders of authority who have used the paraphernalia 
of power in support of what they called their dignity. Therefore 
judges must be kept mindful of their limitations and of their ultimate 
public responsibility by a vigorous stream of criticism expressed 

with candor however blunt Courts and judges must, take 

their share of the gains and pains of discussion which is unfettered 
except by laws of libel, by self-restraint, and by good taste. Winds 
of doctrine should freely blow for the promotion of good and the 
correction of evil. 

On the forbidden side Justice Frankfurter put publications 
which interfere with the impartial and calm disposition of 
matters under judicial consideration. 
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But the Constitution does not bar a state from acting on the 
themy of our system of justice [to quote Justice Holmes], that the 
^‘oondusions to be reached in a case will be induced only by evidence 
and argument in open court, and not by any outside influence, 
whether of private talk or public print.” .... 

‘The ri|^t to sue and defend in the courts is the alternative of 
force. In an organized society it is the right conservative of all 
other rights, and lies at the foundation of orderly government.”^ 
This has nothing to do with curtailing expression of opinion, be it 
political, economic, or religious, that may be offensive to orthodox 
views. It has to do with the power of the state to discharge an in- 
dispensable function of civili^ society, that of adjudicating con- 
troversies between its citizens and between citizens and the state 
through legal tribunals in accordance with their historic proce- 
dures 

G)mment however forthright is one thing. Intimidation with 
respect to specific matters still in judicial suspense, quite another. 
.... A publication intended to teach the judge a lesson, or to vent 
spleen, or to discredit him, or to influence him in his future conduct, 

would not justify exercise of the contempt power It must 

refer to a matter under consideration and constitute in effect a 
threat to its impartial disposition. It must be calculated to create an 
atmospheric pressure incompatible with rational, impartial adjudica- 
tion. But to interfere with justice it need not succeed. As with other 
offenses, the state should be able to proscribe attempts that fail 
because of the danger that attempts may succeed The pur- 

pose is to protect immediate litigants and the public from the mis- 
chievous danger of an unfree or coerced tribunal. The power should 
be invoked only where the adjudicatory process may be hampered 
or hindered in its calm, det^ed, and fearless discharge of its 
duty on the basis of what has been submitted in court. The belief 
that decisions are so reached is the source of the confidence on 
which law ultimately rests. 

The opinion then argued that the national government, 
through the Court, ought not to deny a state adequate power 
to determine whether an ea^going or a stiff view toward con- 

PaUerton v. Colorado, 205 United States Reports at 402 (1907). 

" Justice Moody, in Chambers v. SaUimore dt Ohio R.R. Co., 207 United 
States Reports at 148 (1907). 
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tempts was necessary to protect judicial work in view of local 
conditions with which the Supreme Court was not familiar. 
The ‘‘gorilla” editorial could reasonably be considered ‘‘to 
subvert the process of deciding.” 

A powerful newspaper admonished a judge, who within a year 
would have to secure popular approval if he desired continuance in 
office, that failure to comply with its denmnds would be ""a serious 
mistake.” .... Here there was a real and substantial manifestation 
of an endeavor to exert outside influence. A powerful newspaper 
brought its full coercive power to bear in demanding a particular 
sentence. If such sentence had been imposed, readers might assume 
that the court had been influenced in its action; if lesser punishment 
had been imposed, at least a portion of the community might be 
stirred to resentment. It cannot be denied that even a judge may 
be affected by such a quandary. We cannot say that the state 
court was out of bounds in concluding that such conduct offends 
the free course of justice. 

The broad principle established by the Bridges and Times- 
Mirror cases was summarized five years later by Justice Reed 
of the Court: 

Bridges v, California fixed reasonably well marked limits around 
the power of courts to punish newspapers and others for domments 
upon or criticism of pending litigation. The case placed orderly opera- 
tion of courts as the primary and dominant requirement in the ad- 
ministration of justice. This essential right of the courts to be free 
of intimidation and coercion was held to be consonant with a recog- 
nition that freedom of the press must be allowed in the broadest 
scope compatible with the supremacy of order. A theoretical de- 
terminant of the limit for open discussion was adopted from experi- 
ence with other adjustments of the conflict between freedom of ex- 
pression and maintenance of order. This was the dear and present 
danger rule. The evil consequence of conuhent must be ^extremely 
serious and the degree of imminence extremely high before utter- 
ances can be punished.” It was, of course, recognised that this 
formula, as would any other, inevitably had the vice of uncertainty, 
but it was expected that from a decent self-restraint on the part 
of the press and from the formula’s repeated application by the 
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courts standards of permissible comment would emerge which would 
guarantee the courts against interference and allow fair play to the 
good influences of open discussion.*' 

The lasting importance of the Timea-Mirror decision does 
not lie in the actual choice here made by the Court between 
the desirability of free discussion and the necessity for fair 
adjudication, on fleeting facts where those ideals were almost 
evenly balanced. It lies in the exposition of those two ideals 
for the guidance of trial judges (state or federal) and the press. 
In order to get the full benefit of the presentation of each 
ideal, both opinions demand reading and rereading. 

Before passing to the next problem, I want to consider a 
question which bears on both pending and nonpending cases. 

What really is the harm to the work of judges that is likely 
to be caused by improper newspaper discussion? (It is now 
immaterial whether the harm is outweighed by the constitu- 
tional right to freedom, because I am trying to find out what 
ought to be weired in the balance against freedom.) None of 
the cases already discussed quite puts a finger on the true 
danger. There is much talk about the intimidation and coer- 
cion of judges, and whether these consequences are probable 
or improbable in the particular situation. Doubtless some 
cases do involve the fear of undue pressure toward a given 
decision, but this can hardly be the actual reason for objecting 
to most of the publications involved in contempt cases. The 
chance that they will produce a decision corresponding to the 
wirites of the virulent editor seems to me very small. If it does 
ever happen that a decision is in fact coerced, the intimidated 
judge would be very unlikely to charge contempt. Either he is 
too much ashamed to drag the affair into broad daylight, or 
rise he deceives himself into believing that this was the right 

**P»nnek(mj) v. Fkrida, 66 Supreme Court Reporter 1069 at lOSl 
(1946). 
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way to decide the case in any event. Furthermore, judges like 
Killits and Mayer who have been the most stringent against 
newspapers are the very men least likely to be intimidated. 
Th^ may say that they act to protect their weak brethren 
from future coercion, but I doubt whether the other judges 
would admit that they fell into that class. The natural tend- 
ency of intemperate articles is to make the judge decide 
against the newspaper’s views. Therefore, I surmise that a 
great deal of this endless controveri^ about coercion of judges 
is beside the point. We must look for something else. 

An ea^ explanation is to call judges unduly .sensitive to 
criticism, but I am going to assume that most judges are big 
enough men not to put people in jail just to gratify personal 
vanity. 

What, then, is the real harm against which judges seek to 
protect their work when they institute contempt proceedings 
against the press? Not being swerved, but being disturbed. 
They know that the editor will not be able to pull down one 
side of the scales of justice, but he can joggle them so much 
as to render accurate weighing almost impossible. An equity 
judge is often faced with a mass of conflicting evidence about 
hitherto unfamiliar facts, which he must make himself under- 
stand clearly so that he can present them with fulness and 
clarity in writing. He must appraise the arguments of oppos- 
ing counsel. Each side of the controversy, considered by it- 
self, seems clearly right, but a judge cannot throw up his 
hands and praise them both like a political platform. He has 
to decide the case. He cannot avoid making somebody lose a 
substantial amount of property. A criminal judge, even when 
aided by a jury, is obliged to fix the sentence and dispose of 
years of a man’s life. Judge Curtis Bok’s books describe the 
delicacy and the agony of the judicial task. A good judge is 
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eager to come to such work at his best, with a calm and alert 
mind. That is just what may be prevented by virulent news- 
paper articles about the case he is struggling to consider. 
They throw all sorts of emotional factors into the process of 
decision. Human nature being what it is, the judge constantly 
finds himself thinking about how he might answer the foolish 
arguments of the editor when he ought to be thinking about 
the arguments of counsel. If the newspaper urges the victory 
of X, the judge becomes reluctant to decide for Y, since he 
might be acting out of resentment; and yet he is also distrust- 
ful of any inclination toward X for fear that he would be lean- 
ing over backward in order not to be unfair. If he is an elected 
judge, he wonders whether he is not letting himself be influ- 
enced by thoughts of re-election. Thus confused, the judge 
begins to lose confidence in the accuracy and honesty of his 
intellectual operations. In short, the newi^aper keeps him 
from doing his work in the way he believes he ought to do it, 
and that is about the worst wrong anybody can commit 
against one who labors with his mind. 

More than any other judge, Justice Frankfurter has 
stressed this nonintimidating type of harm from improper dis- 
cussion in the press. He touched on it in his Times-Mirror dis- 
sent, but his concurring opinion in the very recent PmneJcamp 
case*^ contains a much fuller analysis of *‘the mischief of ex- 
posing even the hardiest nature to extraneous influence’’; 

Weak characters ought not to be judges, and the scope allowed 
to the press for society’s sake may assume that they are not. No 
judge fit to be one is Hkely to be iufluenced consciously except by 
what he sees and hears in court and by what is judic^ly appropri- 
ate for his deliberations. However, judges are also human, and we 
know better than did our forbears how powerful is the pull of the 

w se Supreme Court Reporter 1042-48. (My italics.) The English judges 
here quoted are Humphreys and Oliver in Rex v. Dapiest [1046] 1 King’s 
B«ieh R^rts 485. 
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unconscious and how treacherous the rational process. While the 
ramparts of reason have been found to be more fragile than the Age 
of Enlightenment had supposed, the means for arousing passion 
and canfuaing judgment have been reinforced. And since judges, 
however stalwart, are human, the delicaU task of adminietering 
justice ought not to he made unduly difficult by irreepimeible yrint. 

Some very pertinent reflections on this problem are quoted 
from English judges: 

I think it is a fallacy to say or to assume that the presiding 
judge is a person who cannot 1^ affected by outside information. 
He is a human being, and while I do not suggest that it is likely that 
any judge, as the result of information which had been improperly 
conveyed to him would give a decision which otherwise he would 
not have given, it ia embarraaaing to a judge that he ahould be in-^ 
formed of mattera which he would much rather not hear and which 
make it much more difficult for him to do hia duty. 

.... Jurors are not the only people whose minds can be affected 
by prejudice. One of the evils of inadmissible matter being dis- 
seminated is that no one can tell what effect a particular piece qf in^ 
formation may have on hia mind. 

And so Justice Frankfurter concludes this point: 

To deny that bludgeoning or poisonous comment has power to 
influence, or at kaat to disturb, the taak of judging is to play make- 
believe and to assume that men in gowns are angels. The psychologi- 
cal aspects of this problem become particularly pertinent in the case 
of eleked judges with short tenure. 

Of course, all this does not mean that every publication 
about a pending case which ruffles judicial serenity is punish- 
able as contempt. The clear-and-present-danger test applies 
to this kind of interference with justice as well as to at- 
tempted coercion. There must be a strong probability of 
serious disturbance of the process of decision. 

WHAT DIFFERENCE DOES IT BiAKE THAT A CASE IS NOT 

“pending^? 

It is generally recognized that a case must be pending for 
discussion of it to be treated as contempt of court. The period 
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of judicial control should indeed be prolonged for one pur- 
pose — ^to be sure that the decision of the court is not incor- 
rectly stated in the press. Suppose that a newspaper says that 
a patent was invalidated when it fact it was sustained. A 
better remedy here than punishment is for the court to order 
the newspaper to retract and print promptly and prominently 
an accurate report of the decision in language dictated by the 
court, or else be heavily fined.^® 

An occasional state court has gone further and penalized 
adverse criticism of a decision, even after the case was closed. 
When a Georgia trial judge, after being twice reversed in the 
same case, wrote a long letter in a leading newspaper defend- 
ing his own views of the case and accusing the appellate court 
of being in the habit of reversing anybody including itself and 
the Supreme Court of the United States, he was fined for con- 
tempt.*® A convicted Virginia defendant was punished for a 
newspaper article abusing the court.*® The great weight of 
authority is, however, the other way. Chief Justice Taft said 
in the Craig case: 

If the publication criticises the judge or court after the matter 
with which the criticism has to do has been finally adjudicated 
and the proceedings are ended so that tlie carrying out of the court’s 
judgment can not be thereby obstructed, the publication is not 
contempt and can not be summarily punished by the court however 
false, malicious or unjust it may be. The remedy of the judge as an 
individual is by action or prosecution for libel.’^ 

** See In fs Providence Journal Co., 28 Rhode Island Reports 489 (1907); 
above, p. 158. On misstatements o( judicial action in patent cases, see 
authorities collected in Pound, Cases on Equitable Belief against Defamation 
.... (2d ed. by Chafee, 1980), p. 28 n. 

** In re Fite, 11 Georgia Appellate Reports 665 (1912). 

*^BurdeH v. Commonwealth, 108 Virginia Reports 888 (1904). 

n Craig v. Heeht, 268 United States Reports at 278. 
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In a recent Mississippi case, which set aside a sentence for 
commenting on a closed case, Chief Justice Smith said:®^ 

American newspapers in response to public demand therefor 
have assumed the duty of giving the people full information of the 
conduct of public officials, including the judges of all courts. Such 
information is necessary in a Democracy in order to insure the 

observance of its processes "*The people have a right to know 

bow its judicial, as well as its executive officers, perform their duty, 
and publicity of the acts and doings of court officials serves as a 
material factor in keeping the stream of justice unpolluted.*’®® 

If we consider the actual harm to justice from discussion in 
the press, it is plain that chronological lines drawn at the 
beginning and end of the period that a case is in court, though 
less open to criticism than a geographical line around the 
courthouse, are not entirely accurate boundaries of the period 
of danger, either for what they leave out or for what they 
include. 

DANGERS TO JUSTICE FROM PRESS DISCUSSION BEFORE AND 
AFTER FORMAL LITIGATION 

Discussion before the case begins has rarely been penalized in 
the United States. In most contempt cases courtroom pro- 
ceedings were already imder way. Perhaps some courts would 
not wait so long, but they would probably at least require that 
a writ had been issued or a criminal charge formally made, in 
order to make comment punishable. Yet it is possible to 
poison the wells of justice before the court has taken its first 
drink. Prospective litigation which will affect many persons 
disadVantageously can in fact be prevented by threats from 
ever getting into a court. Suppose that a newspaper announces 
day after day that if any landlord brings a suit to evict a 

®® SuUeTut V. Siath$t 191 Mississippi Reports B56 at 874 (1941). 

** Patterson, Free Speech and a Free Press (1989), p. 151. 
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former swvicmnan, no matter how far his rent is in arrears, all 
patriotic citizens will see to it that the dastard is riddmi on a 
rail, his windows broken, and so on. Some timid souls who 
were about to start eviction proceedings will be as much 
deterred as if the same threats had been published after action 
was broui^t. 

Such anticipatory stifling of court cases is probably rare, 
but unfortunately the vitiating of criminal trials by advance 
newspaper sensationalism is familiar to everybody. As soon 
as a suspect is arrested, and even before he is indicted, he may 
be adjudged guilty by giant headlines. Very likely this kind of 
early discussion of criminal cases does more harm than what 
is printed dining the actual trial. It makes the selection of im- 
partial jurors much longer and harder and creates a tension in 
the commumty which is too strong to be relaxed by a later 
abstention from comment. As Mr. Justice Holmes said, “Any 
judge who has sat with juries knows that in spite of forms 
they are extremely likely to be impregnated by the environing 
atmosphere.”” 

A notable example of press predetermination of guilt oc- 
curred in the case of Tom Mooney. A subcommittee to which 
I bdonged carefully examined the San Francisco newspapers 
btfore the trial and found them publishing daily bulletins 
banded out by the police or the prosecutors, setting forth all 
sorts of evidence asserted to connect Mooney and Billings 
with the bomb e^>losion during the Preparedness Day 
parade. Much of this alleged e^dence was never introduced 
at the trial. Stories of this sort were resumed during the sriec- 
tion of the jury. After the trial really began, newspaper dis- 
cusrion was limited to actual events in the courtroom, but we 

Diasentiiig in Frank v. Mannam, SS7 United States Bqiofts at $49 
(1915). 
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concluded that the effect of the pretrial press was one of the 
main elements in rendering Mooney’s trial unfair.** 

In spite of the harm sometimes caused by publications 
before a case begins, the law is wise in its reluctance to include 
them in its general definition of contempt. Otherwise the 
definition might cover much discussion which is just as well 
left alone. The start of a case in court is now like a red flag 
which warns newspapers to be very careful what they say. 
If the legislature thinks that pretrial intimidation of parties, 
pro[q)ective jurors and witnesses, etc., is dangerous, it can 
pass specific statutes punishing such conduct. Nonintimidat- 
ing though iU-considered comments on a future case are pub- 
lished before the judge is in the agoiqr of decision and so are 
not sufficiently disturbing to be legally checked. 

On the other hand, editors ought to realize the real possi- 
bilities of injury from pretrial discussions, especially about 
sensational crimes, and feel a moral obligation to temper what 
they print accordingly. 

Discussion after a ease has wholly closed cannot, in itself, 
mold what has already been decided. Yet the prospect of a 
subsequent vitriolic attack may have been a factor in the 
judge’s mind while passing on the case. Assume that it was a 
very close and complicated case involving a workman and his 
employer. If the judge knew from past experience that every 
time he decided against a laboring man, he was denounced 
next morning as a harpy prying on the vitds of the poor, 
thou^its of what he could look forward to this time if he let 
the employer win might make it very difficult for the judge to 

** The Suppressed Moaney^Bittings Report (1982), pp. 94-115. The title 
is misleading since this document was not “sui^ressed" by the Wickeraham 
Commission. It was finished so late that the Commission did not have time 
to give it the careful examination it required and so did not publish it. See 
the review by £. M. Morgan, 46 Harvai^ Law Review 726 (1988). 
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study the voluminous evidence and conflicting precedents 
with the calm attention they required. 

Still, the agony of decision is only indirectly affected by 
what is still unpublished, and the weight of authority seems 
sound in ignoring this risk of harm. Otherwise, the argument 
about the retroactive consequences of vituperative publica-' 
tions about a closed case would supply resentful judges with a 
weapon to silence adverse criticism of their judgments and 
judicial opinions. They might mix up vitriolic comments with 
le^timate discussion in their condemnations, whereas, so this 
book has repeatedly insisted, bad taste is not a proper test for 
suppression. The writing of law-review comments on current 
cases would become a dangerous trade. 

Furthermore, a closed case is not always an isolated phe- 
nomenon. It may be one of a series of litigations which form 
part of a single underlying matter like the settlement of a 
decedent’s estate or the reorganization of a railroad. Or it 
may be one of numerous cases involving various persons in a 
common situation of widespread interest. For example, the 
contempt case in which resentment against Judge Peck pro- 
voked Congress into passing the Act of 18 S 1 was based on the 
intemperate newspaper letter from a lawyer appropriately 
mimed Lawless about a case he had lost before Peck, upsetting 
a claim under an old Spanish land grant." There were at the 
time thirty-seven similar claims pending which involved a 
similar question as to Spanish land grants, in eight of which 
Lawless was appearing; and over a hund]^ and fifty more 
such cases were filed immediately after the publication, half 
of them by Lawless. What he wrote about this one case was 
bound to promote sympathy with all the other land claim- 

**I treat tliia case as closed, although an appeal was pending. See below, 
iq>. 4M-81. 
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ants, making fair juries almost unobtainable in their cases.*^ 
Sudi a linkage between a closed case and pending cases is 
very common, and we cannot ignore the danger to the com- 
panion suits not specifically mentioned. Yet it is probably 
better to avoid it by voluntary restraint on the part of news- 
papers than to stretch the established boundaries of con- 
tempt. To include these chain reactions would bring much 
else within the threat of suppression. Judge* Hays of Missouri 
recently put the matter very well: 

But, if right to criticize a closed case is to be denied simply 
because a case involving a similar issue is still pending, it would be so 
greatly curtailed as to be valueless. Nor can the simple fact that the 
same party appears in both cases be determinative. Sometimes a 
large number of cases ate filed against one defendant. Could it be 
contended that a writer must wait until the last of these cases was 
decided before uttering any criticism of the decision in the first?*' 

Here, again, editol'S have a moral duty to exercise a gentle- 
manly restraint. 


TWIUOHT ZONXS 

When is a case no longer “pending” so as to allow a news- 
paper to comment freely on a past decision? This question has 
caused much trouble. Lawyers and judges speak of a litigation 
as pending until the final judgment is entered, the derk writes 
“closed” in the docket, and all the papers are bundled up to 
be put in storage. Yet a newspaperman looks at the matter 
quite differently. During the course of the case a judge hands 
down some decision which arouses 'widespread public interest. 
For him it is “news” — like other news it will evaporate in a 
day or two. If the public is to be enlightened, he must speak 

" Ndles and King, op. eit., pp. 4SS-S1. 

** State ei rd. Pvlibier Pub. Co. v. C(deman, S47 Miasouri Beports 12S8 at 
IMO (1941), noted in 86 Washington University Law Quarterly 664. 
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out at once or his criticism will get no readers. The decision is 
now history, and he gives it what he thinks it deserves. Sud- 
denly he finds himself charged with contempt of court. 

Why? ,What he prints about yesterday’s decision caimot 
coerce or confuse its character. He may be vaguriy aware that 
there will be later proceedings, but nothing is going on in 
court about that case now. For the judge, on the contrary, 
this decision has been made, but the case is far from over. 
Asepsis from the contagion of popular outcry should not end 
with one operation but be maintained rmtil the patient is dis- 
charged from the hospital. Which is right? 

Two frequent situations raise this difficulty: (a) when the 
case will continue in the hands of the trial court which has 
made the criticized preliminary decision and (b) when the 
trial court has disposed of the case by its decision but an 
appeal has been lodged with an upper court. 

CriUcism of a prdiminary decision in a continuing case . — 
The Craig case illustrates this situation. Judge Mayer had to 
supervise the reorganization of New York traction com- 
panies. He appointed a receiver early in the suit. Soon after- 
ward he refused to appoint an official of the city as co- 
recmver. He had settled that question without interference 
from without. Yet the case, in his eyes, was “pending.” It 
would call fmrth his best enerpes for years. Considerations 
urged by Craig against his recent decision might very likely 
have some bearing on later questions coming before him. In- 
deed, tius very issue of making Craig co-receiver mi£^t come 
up agun; in denying the request. Judge Mayer had said that 
it could be renewed. So he brought contempt proceedings to 
ward off embarrassment in reaching future dedrions. Nev^- 
theless, it was too soon for Judge Blayer to need protection, as 
Justice Holmes pointed out in his dissmit: 
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. • . . There was no matter prading before the Court in the sense 
that it must be to make this kind of contempt posnble. It is not 
enough that somebody mi^ hereafter move to have something done. 
There was nothing then awaiting decision when the petition^’s 

letter was published A man cannot be summarily laid by the 

beds because his words may make public feding more unfavorable 
in case the judge should be asked to act at some later date, any 
more than he can for exciting public feding against a judge for 
what he already has done.** 

This sort of situation resembles that already discussed — 
criticism of a wholly closed case which is related to future 
cases. Judge Feck would not allow an attack on his action 
early in a series of land-claim cases involving the same issue; 
and Judge Mayer would not allow an attack on his action 
earfy in a series of decisions inside a aini^e case. It is a mistake 
to apply a formal test in either of these situations — ^for ex- 
ample, to draw fine distinctions between different ways in 
which a suit can be pending between interim dedsions. The 
real question is whether the newspaper talks at a time when 
the judge is in the agony of decision. If what is said about a 
past issue is really aimed at a related preeent issue with which 
the judge is already struggling, then a serious problem is 
presented. But if the rdated issue lies in the fvitire and the 
judge is now bu^y with something else, there is no sufficient 
interference with justice to warrant a charge of contempt. 

This sort of twilif^t sone between technical pending and 
popular nonpending may come in all sorts of ways. The trial 
court has decided the case, but a motion for a new trial is 
pending as in the Briigee case. Or an indictment for a crime 
has been dismissed by the prosecutor but may perhaps be 
reinstated witlun the term of court. This happened in a recent 
Missouri case, already discussed,** where the judge wmited to 

*• Ora^ V. SMfii, MS United States Bqiorti St 

*• Above, n. 88, at IMl. 
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pumsh an editor for calling the proceedings “A Burlesque on 
Justice,” on the ground that the case was pending during the 
whole term; but Judge Hays stud that such a theory would 
“narrow the limits of permissible criticism so greatly that the 
right to criticize would cease to have practical value.” 

In 1946 this twilight zone problem came before the Su- 
preme Court in the Pennekamp case.*^ The Miami Herald 
excoriated the whole trial bench of the county for preliminary 
decisions in cases which were obviously still before the court 
for subsequent adjudication. Two editorials clearly suggested 
that the judges went out “to find every possible technicality 
of the law to protect the defendant, to block .... prosecu- 
tion” and that “technicalities are to be the order and the way 
for the criminally charged either to avoid justice altogether or 
so to delay prosecution as to cripple it.” The first editorial was 
accompanied by a cartoon which caricatured the court as a 
complacent judge on the bench tossing aside formal charges 
to hand a document marked “Defendant dismissed” to a 
powerful thug, while a futile person labeled “Public Interest” 
protested in vain. The editor based his attack on several 
specified rulings, which he seriously misstated. For example, 
he denounced the dismissal of eight indictments for rape, 
without saying that this was done with the consent of the 
prosecutor after he had told the judge that he would have the 
defendants immediately reindicted by the grand jury, which 
was stiU in session, or indicating that new indictments next 
day left the defendants at least as badly off as they were be- 
fore the judge’s ruling. The highest court in Florida said, and 
the Supreme Court apparently agreed: 

v. Fhorida, M Supreme Court Bepoiter lOSO (1946), 
Juftioe Jeduon did not particqMte. 
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The record . • » . in all these cases .... does not reveal a breath 
of suspicion on which to predicate partisanship and unfairness on 
the part of the judges. It is shown rather that they acted in good 
faith and handled each case to the very best advantage possible. 
There was no judgment that could have been entered in any of 
them except the one that was entered. 

The trial court fined the newspaper $1,000 and the associ- 
ate editor Pennekamp $®50, saying: “To report on court pro- 
ceedings is a voluntary undertaking but when undertaken the 
publisher who fails to fairly report does so at his own peril.” 

The highest Florida court sustained these sentences, but 
the Supreme Court set them aside. Although the decision it- 
self was unanimous, four different opinions were filed. In large 
measure these restate the issue of the Bridges and Times- 
Mirror cases as to freedom versus justice, and Justice Mur- 
phy’s brief concurring opinion deals entirely with that sub- 
ject. I shall have to omit much interesting discussion and 
speak now of the varying views in the other opinions concern- 
ing our twilight-zone problem. 

Justice Reed, in delivering the opinion of the Court, ex- 
pressly recognized that the rape cases were pending at the 
time of the editorials and that the latter did not state objec- 
tively the attitude of the judge. Yet, when it is proposed “to 
close the door of permissible public comment,” the real ques- 
tion is the effect on the administration of justice in the future. 
Under this test the possible harm from the editorials and 
cartoon did not constitute clear and present danger to subse- 
quent decisions by either a jury or a trial judge: 

They concerned the attitude of the judges toward those who 
were charged with crime, not comments on evidence or rulings 
during a jury trial. Their effect on jiuies that might eventually 
tty the alleged offenders against the criminal laws of Florida is too 
remote for discussion. .... Certainly this mticism of the judge’s 
inclinations or actions in these pending non-jury proceedings could 
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not directly affect [a fair admiaistration of justice]. This criticism 
of his actions could not affect his ability to decide the issues. Here 
there is only criticism of judicial action already taken* although the 
cases were still pending on other points or might be revived by re- 
hearings. For such injuries* when ^e statements amount to defama^ 
tion, a judge has such rem^y in damages for libel as do other publid 
servants. \ 

It is suggested* however, that even though his intellectual\ 
processes cannot be affected by reflections on his purposes* a judge \ 
may be influenced by a desire to placate the accusing newspaper to \ 
retain public esteem and secure reelection presumably at the cost ^ 
of unfair rulings against an accused. In this case too many fine- 
drawn assumptions against the independence of judicial action must 
be made to call such a possibility a dear and present danger to 
justice. For this to follow* there must be a judge of less than ordinary 
fortitude without friends or support or a powerful and vindictive 
new^aper bent upon a rule or ruin policy* and a public unconcerned 
with or uninterested in the truth or the protection of their judicial 
institutions. 

Justice Frankfurter’s concurring opinion, besides its im- 
portant bearing on other aspects of the relationship of press 
and courts which are discussed in this book* has a closing 
analysis of the problem of comment on preliminary decisions. 
He differs from Justice Reed in thinking that the Florida 
cases were not ’’pending”: 

.... For puiposes of punishing for contempt as interference* 
the cases were not actively pending The important considera- 

tions are whether any proc^ings have been taken to put the issue 
into court and whether it is still there. Where the power to punish 
for contempt is asserted* it is not important that the case is tech- 
nically in court or that further proceedings* such as the possibility of 
a rehearing* m available. ’’When a case is pending is not a tech- 
nical* lawyer’s problem* but is to be determined by the substantial 
rmtlities of the ispedfic situation.” 

the judge or the jury ia, or preeeeMy vnU be, pondering a deeieion ihot 
comment eeeke to e^eet. Forbidden comment is such as will or may 
throw piychologicid weight mto scd^ which the court is immedi* 
atdy balancing. • . . . In the situation before us, the scales had come 
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to rest. The petitioners offended the trial court by criticising what 
the court had already put in the scales, not by attempting them- 
selves to insert weights.^ 

Justice Rutledge is more lenient than his colleagues toward 
the Miami Herald for its misstatements of judicial acts. 

One can have no respect for a newspaper which is careless with 
facts and with insinuations founded in its carelessness. Such a dis- 
regard for the truth not only flouts standards of journalistic activity 
observed too often by breach, but in fact tends to bring the courts 
and those who administer them into undeserved public obloquy. 

But if every newspaper which prints critical comment about 
courts without justifiable basis in fact, or withholds the full truth 
in reporting their proceedings or decisions, or goes even further and 
misstates what they have done, were subject on these accounts to 
punishment for contempt, there would be few not frequently 
involved in such proceedings. There is perhaps no area of news more 
inaccurately reported factually, on the whole, though with some 
notable exceptions, than legal news. 

Some part of this is due to carelessness, often induced by the haste 
with which news is gathered and published, a smaller portion to 
bias or more blameworthy causes. But a great deal of it must be 
attributed, in candor, to ignorance which frequently is not at all 
blameworthy. For new^apers are conducted by men who are lay- 
men to the law. With too rare exceptions their capacity for mis- 
understanding the significance of legal events and procedures, not 
to speak of opinions, is great. But this is neither remarkable nor 
peculiar to newsmen. For the law, as lawyers best know, is full of 
perplexities. 

In view of these facts any standard which would require strict 
accuracy in reporting legal events factually or in commenting upon 
them in the press would be an impossible one. Unless the courts and 
judges are to be put above criticism, no such rule can obtain. There 
must be some room for misstatement of fact, as well as for mis- 
judgment, if the press and others are to function as critical agencies 
in our democracy concerning courts as for all other instruments of 
government. 

^ Ihid, at 1048. (My italics.) Justice Frankfurter’s quotation comes from 
bis dissenting opinion in the Bridgea case. 
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This, I venture to think, is too indulgent to human h-ailty. 
It is the business of a newspaper to find out exactly what hap* 
pened, especially when the facts are undisputed and a matter 
of public record. This editor fell down badly in his own chosenj 
job. Nobody expects him to have an offhand mastery of tech-\ 
nicalities, but when he goes out of his way to deal with a tech- 
nical situation like the quashing of indictments, and make 
them the basis of attacks on an important institution, then he 
does have some obligation to master the technicalities and 
know what he is talking about. I do not call for the accuracy 
of an honor student in a law school, but the editor can at least 
avoid glaring blunders. Baseball has its technicalities too, but 
sports reporters are required to understand them. Mr. Penne- 
kamp would have fired a reporter who thought that the short- 
stop is the man who stands behind the batter and stops balls 
short. 

Of course, a newspaper is not punishable for vituperative 
incompetence in describing most kinds of technical activities. 
Instead, the maligned person points out the errors in a letter 
to the editor or in another newspaper, and o(x:asionally he 
sues for libel. Why should not the Florida judges be relegated 
to similar forms of vindication? Because a judge is reluctant 
to step down into the arena of newspaper controversy and 
libd suits for fear of cheapening his court. The harm which the 
community suffers from receiving an untruthful account of 
the decisions of its courts is too great to be left to such a 
doubtful chance of correction. ~ 

This does not mean that I think misstatements should be 
punidhed but miiy that they should be corrected. Hence the 
outcome of the Pmndcamp case is unsatisfactory. The prc^r 
renmdy was to order the Mimmi HertM to publish a retraction 
containing an accurate account of the decisions it had pre- 
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viousljr criticized.** Probably the Florida courts rather tbitw 
the Supreme Court would have to select such a remedy. The 
Supreme Court could consider only the fines actually im- 
posed. Still, in order to have power to compel such a retrac- 
tion, the,court must be enabled to characterize the misstate- 
ment of a decision as contempt of court, and the Supreme 
Court has made this impossible by denying that the misstate- 
ments were contempt at all. 

The principle about twilight zones which seems to be sup- 
ported by the Pennehamp case is this: In considering whether 
comments on a past decision are an interference with justice, 
they should not be judged in relation to that decision, except 
perhaps when they grossly misstate the facts of the court’s 
action; the basic question concerns their effect on later stages 
of the case, especially the next stage. One can imagine a situa- 
tion where such comments would constitute a serious inter- 
ference with the subsequent diq)osition of the case, which 
would weigh heavily against the policy of freedom of the press. 
Suppose that after the Florida rape trial had begun, the news- 
paper attacked the previous dismissal of the original indict- 
ments as exhibiting judicial empathy with outrageous crimi- 
nals. This editorial mi^t easily affect the conduct of the trial, 
although it did not say a word about it. Yet such a short twi- 
light zone is unusual. In most cases, there is a long lull after 
any significant decision; and adverse criticisms published 
while this is still news are likely to be forgotten before the next 
period of couort activity in the case. We are not now concerned 
with the more prolonged influence of intimidation during a 
twihght zone. 

Cnficim of a lower court's decision lohiek has been appalled. 
— The principle just stated iq>plie8 a fortiori when the trial 

** For anthoritiei nqtporting thii remedy see above, n. 88. 
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court Has decided a case and it has gone to a higher court. 
Whatever is said about the trial judge is little likely to ag- 
gravate the agoiqr of decision months away on the part o ’ 
judges who are not attacked and who, from the nature of thei * 
work, are less susceptible to atmospheric disturbanpes. The 
danger of interference with justice is small, and the need fori 
freedom of discussion is much greater than in the case of pre- 
liminary rulings, because the fate of a case is often settled in 
the lower court. What the trial judge decides about the facts 
may tie the hands of the appellate court, as my presentation 
of the Strange Fruit case showed.^* At any rate, the public 
has strong reasons for wanting to be told about the quality of 
his work while it is news. Suppose that we had the English rule 
that a newqmper may publish nothing about a trial but what 
has “taken place in open court” until the appeal is decided." 
This rule may be suited to conditions in England, where ap- 
peals are rapid, but it would work very badly in the United 
States. Imagine the American people obliged to wait until 
1927 before reading any discussion of Judge Webster Thayer’s 
conduct of the Saeeo-Vanzetti case in 1921." Few sensible per- 
sons would say that the AUarUie Monthly should have been 
heavily fined for publishing six years after the jury’s verdict, 
before the formal appeal was argued in the highest Massa- 

" Above, pp. S21-26. 

V. Damet, sboTe, n. 97 1 compere Note, 57 Judkaal Review 1S5 
(1945). Also, even no appeal is takmi, the newspapw must wait until the 
time for ^ipealing has run out. In this country such a rule would prevent 
disenssnm td many dedsions in the highest state courts untfi wedca later, 
becamse the loser mi|^t oonodvably a^ for a review in the united States 
Siqweme Court 

" That his conduct deserved puUic discussion is shown by the admirdUe 
fwmy of this case in a book review by £. M. Morgan, 47 Harvard Law 
Review 588(1984). 
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chusetts court, a temperate examination of the issues^^ by a 
law professor who then held the same ideals which now make 
him the most vigorous supporter of an unswerved state judi- 
ciary among the Justices of the United States Supreme Court. 

Several years ago the Harvard Law Review was taken to 
task by some graduates of the School because it occasionally 
made comments on a lower-court decision while an appeal 
was pending. Julian Mack, one of the ablest of United States 
Circuit judges, in speaking at the School soon afterward, ex- 
pressed the hope that the Review would continue its practice, 
because he and other judges who had to decide the appeal 
found such discussion very helpful in understanding the ques- 
tions before them.^® 

THE PROPER RELATIONSHIP BETWEEN THE PRESS 
AND THE COURTS 

The preceding discussion has, I hope, led readers to believe 
that contempt cases, however decided, merely scratch the sur- 
face of the real trouble between press and courts. A few out of 
many instances of improper press influence on verdicts and 
decisions are punished as contempt, but hundreds equally bad 
go untouched.^® An occasional judge has his arbitrary conduct 
checked by the United States Supreme Court, but the Jus- 
tices cannot afford to take time away from railroads, nation- 
wide labor disputes, monopolies, and treaties to write thirty 
or forty pages of opinions every time a trial judge gets unduly 
excited over a newspaper paragraph. And it is not just a ques- 

Frankfurter, “The Case of Saoco and Vanaetti” (March, 1927), re- 
printed in his Lavyand PcliHcs (1989), p. 140. 

**See also Chief Justice Hughes, **Foreword,“ 50 Yale Law Journal 
787 (1941). 

^ See the quotation from Clarence Harrow in 66 Supreme Court Re- 
porter at 1045, n. 11. 
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tion of haphazard enforcement of the existing legal rules 
against editorial or judicial excesses. The point I want to 
make is that these excesses are only manifestations of the 
attitude of judges toward the press and of newspapers toward 
the courts. Neither side sufficiently understands the nature on 
the service rendered to the community by the other side. This^ 
mutual misunderstanding is the root of the whole matter. It 
cannot be removed by isolated attacks on abuses which vio- 
late the existing law of contempt. It produces many harms in 
the press, such as sensational reports of criminal trials and 
inadequate accounts of important unspectacular litigation, 
which are not contempts and cannot be cured by any kind of 
law. The underlying attitudes of judges and editors have to 
change. 

Many judges do not understand why the press in a modern 
society should express opinions about pending trials and forth- 
coming decisions. They are steeped in doctrines of contempt 
of court which developed while newspapers were in embryo. 
It was natural for judges in the eighteenth century, when a 
newspaper was “a snapper-up of unconsidered trifles,” to feel 
that its comment on the work of a court was a mischievous 
impertinence. It was natural for this attitude to continue in 
the ear^ nineteenth century, when most newspapers were 
unscrupulous vehicles of political partisanship. Judges refused 
to become targets for the streams of abuse they saw con- 
stantly directed against legislators and officeholders. Conse- 
quently, within our own lifetimes many judidal opinions sus- 
taining punishments for contempt show little awareness that 
the IH«8S is now the nervous system of the community. In a 
modem society the public needs to learn not only the bare 
facts of important events but also their signiflcance. This 
need cannot be adequately met if the press is barred from 
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expressing opinions about an outstanding class of important 
events, namely, proceedings in the courts. 

For it is a commonplace that what judges do has frequently 
great public importance, especially in the United States, 
where they have the last word on the meaning of a constitu- 
tion or a statute. The case of portal-to-portal pay for coal 
miners shows that more excitement can be caused by what 
judges read into a statute than by its enactment. Of course, 
some cases attract newspaper attention merely because they 
are crime mysteries or human-interest stories of what hap- 
pened to the two parties, but others because their outcome 
will benefit or hurt thousands of people. Judge Killits and 
Judge Mayer had control of the transportation of a large city 
and could hardly escape eager attention from citizens who 
needed to know whether they would lose from high fares or 
from the bankruptcy and stoppage of operations which might 
result from low fares. There is nothing novel in the occasional 
occurrence of a lawsuit which is treated as a great public 
event. When Lord Mansfield was deciding the liberty of 
Wilkes, he was a symbol of the upsurge of the mercantile and 
urban population against the rule of landowners,*^ which cul- 
minated in the Reform Bill of 1832. The case before Judge 
Peck was a phase of the long contest between those who 
plowed and cleared fertile land and the distant owners of 
pieces of paper. Under our system a great controversy involv- 
ing multitudes may be settled by a suit between John Doe and 
Richard Roe. This is as it should be. It is right to have it 
settled by judges and not by street rioters or rural guerrillas. 
Yet a judge ou^t to expect that his prospective decision will 
arouse newspaper controversy as did the riots and land wars 
for which it is the fortunate substitute. The community is en- 
•« On mikes see FSUS. m>. S42-47. 


4SS 



CONTEMPT OF COCBT 

titled to understand the reasons and the significance of what- 
ever will mold its life. 

I am far from meaning that everything that is sud in a 
newspaper about a pendmg case is desirable or actually con-f 
tributes to popular understanding of what the judge is doing! 
Much comment is very undesirable, whether legally con-\ 
tempt or not, like the observations of Bridges and the Loa\ 
Angeles Times. Still, here as elsewhere in the problems of free 
speech, the bitter must usually be taken with the sweet. Con- 
demning bad criticism of the courts will not automatically 
produce the large amount of good criticism which the com- 
munity needs. Instead, good criticism has to be affirmatively 
encouraged in all sorts of ways. Max Radin remarks: “We 
are a garrulous and querulous people. It would be better 
if we talked and complained less. But it would not be well 
if we mended our manners out of fear of fine and imprison- 
ment and not out of a growth in the amenities of civilized 
living.”" 

If judges come to appreciate the value to the community of 
learning the significance of what they do, enough to steel 
themselves against hostile outcry as Lord Mansfield did, they 
may find themselves also learning from newq>aper comment 
on their work. Even editorials which are so vituperative as to 
be punishable under the doctrine of the Times-Mirror case 
can be grist to the mill of a wise judge. Although their argu- 
ments will not sway him, they may widen his understanding 
oi the consequences of a decision either way, and direct his 
attention to relevant considerations which he might other- 
wise overlook because of his predispositions or early training. 
An intemperate argument, thou|^ logically worthless, some- 

" ‘’Freedom of ^teecb and Oatempt cd Court,” S6 IHinois Law Review 
m at S15 (IMS). 
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times reveals social and economic conditions outside the 
judge's e3q>erience. A wise judge will not yield because of this, 
but he will investigate the new facts, in so far as the law per- 
mits him to take judicial notice of them without having evi- 
dence thereof produced in court. If such a receptive attitude 
to hostile discussion had been cultivated by judges early in 
this century, many regrettable decisions might have been dif- 
ferent. As it was, the judges in labor injunction cases were 
often unaware of the real nature of labor unions and their 
strategy: and the courts which emasculated the early Work- 
men’s Compensation Acts lacked the understanding of the 
previous law of industrial accidents which they could have 
obtained if they had listened to editorials a little and then 
started reading sober volumes on the operation of the fellow- 
servant rule. 

When juries have to be protected, a special situation exists; 
but, when the judge has to protect himself, he can best do so 
by learning from his critics or ignoring them. Every man 
ought to build in his own mind a refuge to which he can retire 
for renewed strength whenever he is greatly vexed by what 
others say about him. One way to accomplish this is to have a 
few reassuring quotations and reflections close at hand. It 
might be a good idea for a sensitive judge to keep in the top 
drawer of his desk in chambers three inscribed cards — one 
containing Lord Mansfield’s statement in the WUkes case,*^ 
another Darwin’s “No man was ever written down except by 
himsdf,’’ and the third just “Laugh it off.’’ 

The attitude of newspapers toward courts calls for more 
extensive changes, because they print hundreds of times as 
much about law cases as judges say about the press. Let us 
start with the basic need of the conummity to understand 

"Above, pp. 887-88. 
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how justice is actiuiUy administered and ask whether the 
press is meeting that need as well as it is capable of doing. 

First, leave aside all the controversial questions about ex- 
pressions of editorial opinion and consider court proceedings^ 
as straight news. Does the press satisfy the need of readers fon 
an intelligent knowledge of what has actually taken place in\ 
open court during a case? Newspapers perform a notable serv- \ 
ice in having their representatives in the courtroom, for public \ 
trials are essential to liberty. The Sixth Amendment says: 
“In all criminal prosecutions the accused shsdl enjoy the right 
to a speedy and public trial.” The same practice prevails in all 
other cases except in courts-martial and a few situations 
where, for reasons of decency, etc., it is thought not to be pos- 
sible to administer justice in open court.^* The press multiplies 
this essential publicity a thousand fold beyond the immediate 
spectators. No secret C^tapo can sit under our law and con- 
demn civilians. 

So far so good, but does the information now given about 
trials tell citizens what they ought to know about the opera- 
tion of one of the three principal branches of their govern- 
ment? Elsewhere in this book^* I have spoken of the unsatis- 
factory effect of verbatim reproduction of testimony with 
almost no attempt to piece a day’s proceedings together and 
connect them with the previous course of the trial. Readers 
ought to be able to see the way in which the case unfolds to 
the jury, but now they get something very different, as an 
experienced New York lawyer has pointed out: 

“An intelligent forecast as to how a trial will result can sel- 
dom be made from the ordinary newspapm* account. This is 

** As to conrto-martial and other proceedings in secret, see Comments, 
87 Harvard Law Review 88 (1918) and SO ibid. 771 (1917). 

“Above, p. 88. 


436 



PBOPBB SECTIONS OF PRESS AND COXHtTB 

due not alone to inaccuracy in reports, but also to tbe undue 
accentuation of sensational, though irrelevant, evidence, to 
so-called ‘stories’ padded with matters of more or less remote 
inference, to unworthy wrangling of counsel, or to equally 
irrelevant homilies of judges. Industrious reporters interview 
prospective witnesses and publish what th^ say. Their state- 
ments are without the sanction of an oath and are not sub- 
jected to the test of cross examination Evidence or in- 

structions having the effect of completely neutralizing ir- 
relevant or unimportant matters thus published are either 
omitted or so subordinated that a misleading picture is pre- 
sented. The case is, therefore, not presented to the reading 
public as it is to the judge and to the jury, and where a deci- 
sion or verdict is rendered contrary to what readers might rea- 
sonably expect, to some extent the confidence of the public in 
the judicial process must be impaired.”" 

In short, a trial is treated as drama and not as the business 
of government. The reader is not told what the trial is all 
about. He does not get an intelligible picture of the two con- 
fiicting views of critical facts. I may seem to be addng for a 
newspaper from Utopia, but the very kind of courtroom re- 
porting we need is in any issue of the London Timet. Here is a 
sample from the first number to come to hand: 

KEETCH AND OTHERS v. LONDON PASSENGER 
TRANSPORT BOARD 

B^ore MB. JUSnCB WTNN BABBT 

An application for an interim injunction was made by the 
plaintiffs, Mr. A. J. Keetch [and others], employees of the Lradm 
Passenger Transport Board [defendants, operators of the London 
subways, busses, etc.], in an action in which they are claiming .... 

** Henry W. Taft, “The Pren and the Courts,” S8 Anmicaa Law Review 
MS at S97-08 (lOM), reprinted in his Law Reform (IMS), pp. 148-44. This 
is quoted by pmnission of the Macmillan Co., New York, publiriien. 
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an injunction restcaining the defendants from making it a condition of 
the plaintiffs’ employment that they or any of them should join the 
Trani^rt and General Workers’ Union; . . . .and . . . . restraiiiing the 
defendants from dismissing theplaintiffs .... from their or his employ- 
ment solely by reason of their faQure to join any such union. . • 

MB. PAUUi [for plamtiff ] said that .... he had asked the defendants 
to give an undertaking for one week not to take action against the 
plaintiffs. The defendants were unable to assist him in that way} 
and it therefore became necessary for him to apply for an injunction^. 
ex parte. 

MB. BOBBBTS [for defendants] said that the defendants took up 
the position that what they had done with regard to the plaintiffs 
was strictly within their legal rights. They had very important 
duties, not only to their employees but also to millions of the public, 
and they felt that the course which they had taken was the only 
one open to them. He wished to do nothing which would lend any 
colour to the suggestion that there was anything at all in the plain- 
tiffs’ action. 

MB. JUSTICE WYNN PABBT asked what was the urgency for a week. 

MB. PAUiiL replied that, unless some undertaking was given by 
the defendants, or an injunction granted, there was nothing to pre- 
vent the defendants from doing what they had done in the case of 
certain other employees and say: *’If you do not join this union we 
will dismiss you.” 

MB. JUSTICE WYNN PABBY inquired if there was any evidence that 
the defendants threatened to dismiss the plaintiffs before next week. 
.... He should want very strong evidence before granting an ex 
parte injunction 

MB. PAULL The board had issued a statement saying that 

they would not employ any person who would not join the Trans- 
port mid General Workers’ Union. That was published on August 26 . 

HIS LOBDSHIP said that, even although the defendants offered no 
undertaking, it must be borne in mind that they were a very re- 
sponsible body and obviously intended to deal fidly with the case, 
and it was for Mr. Pauli to decide at what stage he was going to 
give battle. 

MB. PAULL replied that he was extremely anxious that the plain- 
tiffs’ interests should be protected. 

MB. BOBEBTS Said that it would probably be realised why he could 
not give any undertaking. It was difficult to anticipate what mij^t 
happen in a week. It was the paramount duty of the board to pro- 
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vide trani^ort facilities for 10,000,000 people. It might be that the 
union members would refuse to continue to work with non-union 
men and the defendants might be faced with an industrial dispute 
on a very large scale. The board did not wish to act unreasonably 
towards the plaintiffs. They were most anxious that the matter 
should be disposed of as far as possible in public that day so that 
the broad facts in relation to the plaintiffs’ contracts might be 
made public, as the matter had been mentioned and discussed in the 
ne'wspapers. 

MR. PAULL said that that was also the plaintiffs* desire. He was 
only anxious that day to make sure that the plaintiffs’ rights should 
not be disturbed for a few days. 

MR. JUSTICE WYNN PARRY said that he thought it best that the 
matter should stand over until Wednesday next, when, if the evi- 
dence was complete, he would be prepared to begin the hearing of 
the action and continue until it was finished.^* 

Notice that the very strict English law against comment on 
pending cases has not prevented the Times from using indirect 
discourse, which is more intelligible than our practice of ver- 
batim quotation. The reader can see just what the issue is, 
what position each side takes, what the judge does. 

Work of this quality requires a reporter who can write 
about law the way a music critic writes about concerts or a 
reviewer about books. Such competence seems a suitable in- 
vestment for a prosperous newspaper in view of the large 
number of lawyers and of other readers who appreciate the 
impact of decisions on their own businesses and organizations 
or are eager to learn about court cases as public events. No 
doubt, we have many more courts than the English, and it 
would be too much to relate every case with the skill of the 
London Times. Yet many papers could afford to retain a man 
with legal training and experience who could be dispatched to 
take care of trials or arguments which look important. 

“The Times, September IS, 1M6, p. S. The whole case occupies two* 
thirds of a column; the omitted passages are short. 
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Of course, when a sensational trial occurs, there are plenty 
of reporters present, but hardly of the type just indicated. 
And if the cause is of nation-wide interest, as in the prosecu- 
tion of Bruno Hauptmann for kidnapping a child, so manyl 
newspapers seek to be represented that an orderly trial is aU 
most impossible. The emphasis of the press on drama drivesl 
out any sense of decent working conditions for a judge and a \ 
jury. The swamping of the courtroom in the Hauptmann case ' 
by reporto'S, photographers, and radio commentators and 
their microphones led to the formation of a Special Committee 
on Cooperation between Press, Radio and Bar as to Publicity 
Interfering with Fair Trial. It had members from the Ameri- 
can Bar Association, the American Newspaper Publishers 
Association, and the American Society of Newspaper Editors. 
The respective chairmen were Newton D. Baker, Paul Bel- 
lamy of the Cleveland Plain Dealer, and Stuart H. Perry of the 
Adrian Telegram in Michigan. Their final report in 1937 de- 
clared: “The trial of a criminal case is a business that has for 
its sole purpose the administration of justice, and it should be 
carried on without distracting influences.” In excoriating the 
excesses of the Hauptmann case, they were “moved less by 
spirit of censure than by hope of remedial action.” Their 
many important recommendations and indeed the whole re- 
port should be rq>eatedly studied by prosecutors, defense 
lawyers, newspapermen, and those concerned with radio.'^^ 
Arrangements to avoid overcrowding the courtroom during 
a trid of nation-wide interest cannot be improvised at the last 
moment after the arrival in town of representatives from 
every press agency, broadcasting company, and leading news- 

lliia rqxnt ia printed in 62 Rep<»ts ot the American Bar Aiaodation 
851-66 (1897). The Teconunendations are quoted in the Pmtukamp eaae, 
66 Supreme Court R^rterat lOM, n. 9. 
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paper in the United States. There is not enough seating ca- 
pacity to hold a fraction of them and give them proper facili- 
ties for note-taking. On the other hand, preferential treatment 
of particular new^apers, etc., is outrageous. All readers and 
radio listeners are entitled to learn what is going on. A possible 
way out would be for all these instrumentalities of mass com- 
munication to arrange weeks ahead to pool their resources and 
send to the trial a few men of unusually hi^ competence in 
the reporting of legal cases, whose accounts would be distrib- 
uted to every member of the pool for publication. Such a 
i^ndicating of the trial would greatly promote the orderly 
induct of the case and at the same time take advantage of 
the general interest in crime mysteries to make citizens under- 
stand better how American criminal justice is administered 
and why we preserve hard-won safeguards against mistakes, 
prejudice, and oppression. 

Arguments in appellate courts are now hardly reported at 
all. Of course. Supreme Court decisions receive adequate at- 
tention, but the day in court which precedes each decision is 
almost ignored. I have rarely seen a published accoimt of the 
biggest sort of case which rdbted the questions asked by 
various Justices and the answers evoked. Yet such questions 
are very significant of the Court’s attitude, not only toward 
the particular case, but also toward many related questions 
which are likely to come before it later. Law reviews cannot 
afford Washington correqrandents to do this valuable job, but 
a large new^aper could do it if it only cared to. Inasmuch as 
editors know about most of the important cases before th^ 
are argued, it would be ea^ to have a skilful writer on hand. 
Newspapers have long had experts in sport and finance on 
thdr staffs. In the last few years several of the best owners 
have seen the wisdom of hunting for specialists in labor prob- 
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lems. The press has greatly improved its presentation of new 
discoveries in science and medicine. If some metropolitan 
journal would try tlie experiment of retaining an able young 
lawyer to do a weekly column describing recent arguments in 
the Supreme Court, it would, I believe, receive an astounding 
welcome from lawyers, investment bankers, professors, and 
labor leaders. Of the fields now untouched by the press, this 
would most repay cultivation. 

Finally, as to expressions of opinion. If the reporting of 
what actually happens in the courtroom be improved in ways 
like those suggested, I venture the prediction that much of the 
long-standing trouble about editorial comments on pending 
cases will fade away. The chief present value of such com- 
ments is to tell citizens the significance of a case, but this can 
be accomplished as well or better by a good objective account 
of the trial or the appellate arguments. The account of the 
closed-shop case in the London Times has not a word of com- 
ment, but the reader knows exactly what the case was about 
and sees its significance. 

Furthermore, when newspapers come to have editors and 
legal expmts who understand what judges are trying to do and 
the way they go about it, there will be less readiness to inter- 
fere with their work. Any sensible passenger on a bus knows 
enou^ not to talk to the driver on a rainy night. The task is 
too delicate for interruptions. Judges are not perfect any 
more than edit<»s, but, like editors, th^ are not made better 
by intemperate denunciations and adjurations. Indeed judges 
are likely to do worse after their thinking is disturbed, as 
mu(^ of the preceding discussion has shown. 

Thus a changed attitude of the press toward the courts will 
reduce both punishable comments on pending cases and dis- 
cusskm which, without being contempt under the Timet- 
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Mirror doctrine, will nonetheless be seen to be undesirable. 
No more need be said here on this general subject, because 
newspapermen can find admirable discussions by the commit- 
tee formed after the Hauptmann case,®* by other writers,®* 
and, above all, by Justice Frankfurter in his concurring opin- 
ion in the Pennekamp case.** Since this should be read in its 
entirety in every school of journalism, newspaper office, and 
broadcasting station, I shall quote only one paragraph which 
voices the conclusions reached independently by the Commis- 
sion on the Freedom of the Press: 

A free press is vital to a democratic society because its freedom 
gives it power. Power in a democracy implies responsibility in its 
exercise. No institution in a democracy, either governmental or 

private, can have absolute power In plain English, freedom 

carries with it responsibility even for the press; freedom of the press 
is not a freedom from responsibility for its exercise.*^ 

** Above, n. 57, 

•• See Nelles and King, op, cit,; Radin, op, dt, and Taft, op, cit 

^ 60 Supreme Court Reports at 1039. 

Pennekamp v, Florida, 66 Supreme Court Reports at 104St (1946). 
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PROTECTION AGAINST EXTERNAL 
AGGRESSION 

S INCE this book is mainly concerned with the press in nor- 
mal time, I shall do little more than sketch the situation 
during hostilities. Also the Office of War Information will be 
deferred to Part HI of this book because it involves the gov- 
ernment as a party to communication. At the moment we are 
considering only restrictive activities. 

The relation between external disorder and foreign aggres- 
sion requires some comment, because my line between them is 
somewhat blurred. I have already mentioned that some law, 
e.g., the treason statute, applies to both headings. There is a 
more substantial overlapping, which must now be considered. 
1 have written as if laws against internal disorder operated 
only in peace, while those against external aggression oper- 
ated only in war. Of course, there is no such clear-cut division. 
The possibility that internal dissensions may be fomented by 
outsiders as a step toward conquest or other foreign control is 
as old as Thucydides. The same tactics have been displayed 
in our own time by the now defunct Moscow International 
m a dozmi countries, by the Rome Fasdsts in Vienna, by the 
Berlin Nads m the Sudetenknd, and ail over the lot. Foreign 
aggression need not wait for war. So the law may endeavor to 
guard agunst it during an uneaey peace by imposing new 
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restraints on communications.^ Thus the phrase ‘‘peacetime 
sedition” is not wholly dissevered from foreign aggression. 
Despite the importance of this point, I shall not dwell on it. 
It involves a crisis like actual war, and this book is not con- 
cerned with crises. 

' ^ See Loewenstein, **Legislative Control of Political Extremism in Euro- 
pean Democracies,** 38 Columbia Law Review 591 and 725 ( 1938 ). 
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TREASON* \ 

B ecause of the loose interpretation of the word “treason”' 
in English state trials, the Constitution of the United 
States carefully defines it: 

Treason against the United States shall consist only in levying 
War against them, or in adhering to their Enemies, giving them Aid 
and Comfort.* 

The use of language falls within this definition to a very ' 
snudl extent. People often fail to realize how improbable it is 
for anybody to commit treason by printing something in a 
book or a periodical. Lowell’s Biglow Papers may have given 
“comfort” in the popular sense to any Mexicans who chanced 
to read them, but they were not treasonable. The “aid and 
comfort” to the enemy must promote his success in some 
tangible and measurable way. The phrase has been applied to 
conduct like supplying money, saltpeter for gunpowder, or 
assisting prisoners to escape. It is true that language does 
sometimes constitute treason, as when a wireless message is 
sent from our coast to a German submarine telling it where to 
land, but here words have all the qualities of action. They . 
furnish the enemy with something he can use. But an editorial 
denouncing our allies is in quite a different category.* Unless 
it be punishable as a violation of the Espionage Act, it isuot a 
crime at all. 

* 18 United States Code, secs. 1, 2. 

* Art. m, sec. 8. *SeeFSUan>.U7-«l. 
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CONSPIRACY 

The federal conspiracy statutes previously considered un- 
der “Protection against Internal Violence and Disorder”^ are, 
of course, in effect during a war. Six years in prison or a 
$50,000 fine or both can be imposed: 

If two or more persons .... conspire to overthrow, put down, or 
to destroy by force the Government of the United States, or to 
levy war against tliem, or to oppose by force the authority thereof, 
or by force to prevent, hinder, or delay the execution of any law 
of the United States ^ 

This statute was enacted at the outbreak of the Civil War. As 
President Wilson’s legal advisers in 1917 pointed out, there is 
a gap between conspiracy and treason, which leaves room for 
a man who all alone actually attempts to interfere with the 
war by urging others to commit immediate and injurious acts 
like assaulting a recruiting officer or evading registration for 
the draft. Congress passed the Espionage Act in order to reach 
such an isolated individual and thereby, as we shall see, im- 
prisoned a large number of people of a very different sort. 
After all, one man just talking by himself cannot get very far 
against the United States government,^ and it is probable that 
the old conspiracy statute of 1861 would have taken care of 
all the really dangerous disloyalists in both world wars. 

* See above, chap. 14. 

* 18 United States Code, sec. 6. See also sec. 88 on conspiracy **to commit 
any offense against the United States,’* which is punishable by two yea» 
in prison and a $10,000 fine. 

* A clause of the Selective Service Act of 1940, more car^uUy drawn than 
the Espionage Act, hits directly at individual incitement of draft evasions 

(50 United States Code Appendix, sec. 811). But I have not yet run across 
a reported case indicating that the government prosecuted anybody for this 
crime. 
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VIOLATIONS OF THE ESPIONAGE ACT 

This statute, already discussed in connection with the Post 
Office, was enacted in 1917 and provides: 

Whoever, when the United States is at war, shall willfully makel 
or convey false reports or false statements with intent to interfere \ 
with the operation or success of the military or naval forces of the 
United States or to promote the success of its enemies (2) and who- 
ever, when the United States is at war, shall willfully cause or at- 
tempt to cause insubordination, disloyalty, mutiny, or refusal of 
duty, in the military or naval forces of the United States, (3) or 
shall willfully obstruct the recruiting or enlistment service of the 
United States, to the injury of the service of the United States, 
shall be punished by a fine of not more than $10,000 or imprison- 
ment for not more than twenty years, or both.^ 

Observe that any crime under this Act by writing or speak- 
ing requires two elements: (1) words of the specified forbidden 
nature and (2) a deliberate intent to interfere with military 
operations or cause one of the other substantive evils de- 
scribed by Congress. 

The first World War , — At once the forbidden words proved 
unexpectedly wide. On its face this statute seems directed 
against discussion which is plainly incitement of mutiny in the 
Army or Navy; but during the first World War the lower fed- 
eral courts worked out a doctrine that if speech were unfavor- 
able to the government, it might make soldiers discontented, 
and it did not have to be spoken to soldiers because, if you 
made their families discontented, the discontent would 
eventually spread to the soldiers. As a result, almost anybody 
who said anything against the war or against the conduct of 
the war might be in trouble.^ Unlike the Sedition Act of 1798, 
th$ Espionage Act was not used against newspapers of general 
circulation, although Rose Pastor Stokes was convicted for a 

’ so United States Code, sec. S8. * See FSUS, pp. Sl-60. 
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mild letter printed in the Kantas City Star.* Some of the best- 
known cases involved speakers like Debs, but the unorthodox 
press did suffer considerable restraint. Prosecutions were di- 
rected against prominent Socialist newspapers like Berger’s 
Milvmtkee Leader and the New York Call, and against the 
Masses and other radical magazines. Many of these were also 
denied second-class postal rates.'" Writers and distributors of 
pamphlets and handbills were frequently punished, notably 
the Abrams groups who brought about the great dissent of 
Justice Holmes urging “free trade in ideas.’’" 

After the Armistice the Supreme Court put some check on 
this loose interpretation of the Act by imposing the “clear and 
present danger’’ test," but the majority’s application of this 
test (from which Holmes and Brandeis frequently dissented) 
still allowed it to cover a wide range of political and economic 
discussion.'* 

The intent to cause tangible harm, which is the second ele- 
ment of the statutory crime, was also construed so as to afford 
little protection for comments on the causes, aims, and meth- 
ods of the war. In most of the district-court convictions and in 
many of the Supreme Court cases, the objective evidence of 
any plan to bring about a mutiny or interfere with enlistments 
and the draft was very weak, and the jury was left pretty 
much at liberty to conclude that a defendant who expressed 
such objectionable views must have the requisite wicked 
mind. 

*FSUS, pp. S2-fi3. The conviction was reversed, but long after the 
Armistice. 

'•See above, pp. m-97; FSUS, pp. S»-51. »7-M, 208-805. 

Abram v. United Statee, 850 United States Bepcnrts 816 at 684 (1010); 
and see the account of the Fierce pamphlets, above, diop. 7. 

“ Above, K>. 40-60. 

» See FSUS, pp. 86-07. 
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The eecond World War . — Contrary to e^ectations, the 
Espionage Act has been sparin^y used during the present 
war.’^ At the outset the control of prosecutions was kept in the 
Attorney General’s office, whereas for most of 1917 and 1916 
every United States district attorney acted on his own initia-^ 
tive, subject to much local pressure. Not only have there been 
veiy few recent prosecutions, “ but also the Act has been much 
more strictly construed by the Supreme Court. In June, 1944, 
while our troops were still struggling to gain Normandy, the 
majority of the Court gave greater protection to freedom of 
speech than their predecessors of 1919-SO thought safe long 
after the last gun was fired. 

Hartzel, a free-lance writer on economic subjects, had pub- 
lished several articles before Pearl Harbor, attacking Presi- 
dent Roosevelt, the English, and the Jews and advocating a 
German victory. In 1942 he wrote out and mimeographed 
three more articles full of similar denunciations, which de- 
picted the war as a gross betrayal of America and called for 
the abandonment of our allies. They urged that, instead of 

See Lemer, in Safeguarding CivU lAberiy Today (1945), pp. 40 ff,, re- 
viewed by Chafee in 58 Harvard Law Review 1098. 

Besides the Hartzel case, the following cases are reported, all ending in 
convictions except the last: United States v. PeUey, 182 Federal Reporter, 
2d Series, 170 (C.C.A. 7th, 1942), review denied, 818 United States Reports 
704, 801 (1948) (periodicals and pamphlets); United States v. Gordon, 188 
Federal Reporter, 2d Series, 174 (C.C.A. 7th, 1948), review denied, 820 
United States Ri^rts 798, 816 (1944) (speeches); Butler v. United States, 
188 Federal Reporter, 2d Series, 977 (C.C.A. 7th, 1948) (speeches); Couchois 
V. United States, 142 Federal Reporter, 2d Series 1 (C.C.A. 5th, 1944), re- 
view denied, 828 United States Reports 754 (1944); Fiedler v. ShuUleworth, 
57 Fedml Supplement 591 (Pa. 19^), 158 Federal Barter, 2d Series, 999 
(C.C.A. 6th, 1946) (anonymous postcards to soldier)^ United States v, Sdl, 
48 Fedeml Supplement 986 (Cal. 1948) (seizure of pamphlets), 8 Federal 
Rules Decisions 118 (1948) (charge of Judge Yankwich). The blanket sedi- 
ti^ trial in WashingtoQ was not based on the Espionage Act, although the 
Act was included in earlier indictments. See above, p. 877. 

Onthesui^nession of SoeUdJusUee under the Act see above, pp. 818--20. 
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waging hostilities abroad, we should have an internal war of 
race against race and that our soil should be occupied by 
foreign troops until we were able to stand alone. He did not 
suggest mutiny or refusal to enter the armed forces. After 
carefully compiling a mailing-list of six hundred prominent 
people including the Commanding General of the Army Air 
Force, a colonel on the General Staff, and the oflScers of the 
United States Infantry Association, he sent out his three 
screeds, taking care not to leave any fingerprints on the en- 
velopes. For this, Hartzel was convicted under the second and 
third clauses of the Espionage Act. 

The Supreme Court set aside his conviction in a five-to-four 
decision.^* Although many recent decisions, including the 
Timea-Mirror contempt case, make it probable that, when in- 
volved in an Espionage Act case, the clear-and-present-danger 
test would be applied to leave more room for political discus- 
sion than did the cases of 1919-20, neither side bothered to 
decide whether Hartzel’s lucubrations created such a danger 
of mutinies or draft evasions. All the Justices looked solely 
into the question whether the jury could properly find that 
he had the intent to bring about such conduct on the part of 
his readers. In holding for the majority that there was not suf- 
ficient evidence of intent to go to the jury. Justice Murphy 
said: 

Thoughtlessness, carelessness and even recklessness are not sub- 
stitutes for the more specific state of mind which the statute makes 
an essential ingredient of the crime. .... [Unless such an intent is 
properly established] an American citizen has the right to discuss 
these matters either by temperate reasoning or by immediate and 
vicious invective without running afoul of the Ei^ionage Act.^^ 

^*Hartx$l V. United States, 322 United States R^>orts 680 (1944). 

^’This opinion was abo adopted by Chief Justice Stone and Justices 
Black and RuUedge. Justice Rob^ concurred briefiy in the reversal. 
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The dissenting opinion of Justice Reed, in which Justices 
Frankfurter, Douglas, and Jackson concurred, pointed out 
that the Court was not a jury. Whatever they themselves 
thought about HartzePs intent was immaterial. The dis-l 
senters considered that the jury had enough basis for convicts 
ing, although there was no direct appeal that soldiers should 
not do their duty. The Act included *Uess obvious and more 
skillful ways of bringing about the same mischievous results.’’ 

If Hartzel’s case had come before the Court which sent 
Debs to prison, he would not have had a ghost of a show. The 
majority have at last made the Espionage Act mean what it 
says. 

WARTIME SEDITION UNDER STATE LAWS'^ 

These were also often used in World War I, especially in 
Minnesota. Although the statutes are still in the books, I have 
not heard of a single prosecution during this war. 

FOREIGN-LANGUAGE NEWSPAPERS 

These were subjected to very strict control in World War I 
under the Trading with the Enemy Act.^® Whether or not the 
statute is in force, it has not been used in this war. The 
watchfulness of the Federal Bureau of Investigation has been 
a check upon any of these newspapers which happened to 
have disloyal editors. 

W See FSUS, pp. «86-«9, 575. 

50 United States Code, Appendix, sec. 19. 
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CENSORSHIP OF NEWSPAPERS 
AND BROADCASTS 

T he Office of Censorship was set up soon after this war be- 
gan. Its influence was much wider than its legal powers, 
which were limited. On December 18, 1941, Congress pro- 
vided that, whenever the President should determine that 
public safety demanded it, he nught cause censorship over 
communications between the United States and any foreign 
country specified by him.' This power included incoming and 
outgoing messages carried on a vessel, tram, airplane, etc., or 
sent by mail, cable, radio, or other means of transnussion. 
The President was empowered to establish rules, and any 
violations were subject to the maximum penalty of ten years’ 
imprisonment, a fine of $10,000, and the forfeiture of the ves- 
sel or any other property concerned. Next day, the President 
established the Office of Censorship with control over the 
methods of transmission outlined in the statute between the 
United States and foreign countries.* The new agency was 
headed by the Director of Censorship. 

The Preudent appointed to this poation Byron Price, a 
well-known newspaperman with extensive mcperience, endmg 
in charge of the entire news reporting of the Associated Press. 

* Fint War Powen Act (1941), 50 United States Code, Appoidix, sec. 018. 
* Executive Order No. 8985, 0 Federal Begister 0695. 
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Having also served as an o£Scer in World War I, he was able 
to see both sides of the censorship problem. 

The Office of Censorship in World War II corresponded 
roughly to the Censorship Board established in 1917. This 
was also under a newspaperman, George Creel, but he was a 
free-lance journalist and so less familiar with the routine of] 
news service than Mr. Price. Mr. Price was boss, while Mr. 
Creel was only one among several heads of the old Censorship 
Board. He could be outvoted on the 1917 board by his as- 
sociates, who were representatives of the Secretaries of War 
and Navy, the Postmaster General, and the War Trade 
Board. These representatives were far from harmonious, and 
several of their policies have been subjected to sharp criti- 
cism.* Evidently President Roosevelt was aware of the short- 
comings of the 1917 censorship and tried to avoid these by 
the somewhat different organization of the new Office of Cen- 
sorship. This time the Director could really run the office. 

The Executive Order of December 19, 1941, set up two 
boards, one to advise the Director on matters of policy and 
the co-ordination and integration of censorship and the other 
to carry on the actual operations of censorship under his 
orders. The Censorship Policy Board had the Postmaster 
General as chairman and included the Vice-President, the 
Secretaries of the Treasury, War, and Navy, the Attorney 
General, and the Directors of the Office of Government Re- 
ports and the Office of Facts and Figures. Perhaps it was felt 
that these high officials would be more sensitive to public re- 
actions than the men of lower rank who formed the 1917 
board. The Censorship Qp^i^ting Board, which did the- de- 
tailed work, consisted of representatives from sudi govern- 
ment departments and agencies as the Director specified. It 

* See Mode. CtntorMp-im (1941). 
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was to perform wliatever duties with respect to operations the 
Director determined. Obviously, both boards existed just to 
help Mr. Price. He must have made the main decisions. 

Besides utilizing the existing personnel of any department 
or agency whenever their employees happened to be available, 
the Director could engage such additional persons for his 
0£Sce as he deemed requisite. This was an important change 
from the situation in 1917. Since Congress neglected to ap- 
propriate any mon^ for the expenses of Mr. Creel’s board, 
almost all the work had to be done by employees of the Post 
Office on postal pay. Consequently, the substantial control 
over the selection of employees and the performance of their 
work soon drifted into the hands of Postmaster Genial 
Burleson, although he was not even a member 'of Mr. Creel’s 
board. The attempt to use invalided Army officers broke 
down, because they could not be persuaded to serve in the 
Post Office with its prevalent political control. So postal em- 
ployees, who lacked education and were not trained for the 
hi^y specialized work of censorship, were engaged. Since in- 
sufficient care was often used in their selection, some of the 
examiners of mail were as open to suspicion as the correspond- 
ents against whom they were supposed to guard. They even 
read official mail and marked it “Opened by mistake.** Dan- 
gers of this sort were minimized in the second World War by 
the . clause allowing Mr. Price to choose his own staff if he 
wished, and no doubt money to pay them was available from 
funds at the President’s disposal. 

The Director’s powers over foreign communications under 
the 1941 Order were very wide. He was authorized to take all 
such measures “as mi^r be necessary or ejqpedient*’ to admin- 
ister his control over these communications. He issued a de- 
tiuled set of regulations subjecting every sort of intematicmal 
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transmission to censorship and specifying many subjects to 
which no reference should be made unless they were officially 
disclosed.^ The bulk of the work of the Office of Censorship 
had nothing to do with the press, but concerned mail, tele- 
grams, and wireless messages crosnng our frontiers in either) 
direction. However, the law required him to watch the per- 
formance of broadcasting stations (of which more later) and 
to spend considerable labor in examining newspapers and 
periodicals passing to and from other countries. 

All exported newspapers and periodicak were read every 
issue. The large publications submitted dummies beforehand. 
The major publications were divided for reading purposes 
among the various export stations around the country. Each 
on approving cleared for all so that duplication was avoided. 

On exported matter, opinions might be excluded if they 
entered definitely into the military picture. Thus Eisenhower 
requested that certain comment on the Darlan deal, which 
was flowing into his area, be curttuled, since it impinged on the 
French and complicated his military situation. Such comment 
was therefore banned for two weeks. The Office regarded such 
action as military censorship, thou^ it did have political 
a^>ects. Some comment on the race question was also 
stopped. Discussions in Congress were transmitted, but some 
British correspondents were sending matter that would have 
hindered military operations abroad because of the race prob- 
lem within the Army itself. When some Mscounts of labor 
troubles were beneficial to the enemy at the particular mo- 
ment, th^ were held up for a diqr or two to make'sure that 
th^ were accurate, not sensational or misleading. Charges 
that the Office tried to keep information from the British 

* 8S Code of Federal Begulationa, IMS (Cumulative Siq^dement, cfaq>. 
xvL 


456 



WAR CENSORSHIP OF NEWSPAPERS AND RADIO 

people arecategorically denied. Curtailments of exported opin- 
ions became fewer and fewer as time went on, and practically 
ceased after the victories in Normandy. Even British corre- 
spondents who were thought to be giving a very unfair criti- 
cism of American politics were then left alone. 

It must be remembered that outside the range of Mr. 
Price’s Office, a much more extensive compulsoiy censorship 
was administered by the Army and Navy in the areas under 
their control, which included most of the land and water out- 
side of the United States. Every civilian who went into a 
theater of militaty operations had to make an advance com- 
mitment not to publish anything which was not censored by 
the military authorities. So far as the law went, the military 
authorities could do anything they wanted in the way of sup- 
pression. I hope that a scholarly account will eventually be 
given of the practical operation of miUtaiy censorship during 
this war, but I am not qualified to write about this important 
subject. Although foreign correspondents sometim/es talk as 
though military censorship handicapped them in winning the 
war, there were probably many sound reasons for their dis- 
satisfaction.^ The difference in smoothness of operation in the 
various theaters of war was very striking. It is no secret that 
the unfortunate Kennedy episode on V-E Day was the result 
of mounting discontent with the handling of censorship by 
Eisenhower’s appointee. 

The control of the military authorities sometimes mdended 
over the publication of material written in the United States. 
For example, the Harper* a article on MacArthur was not 
under the jurisdiction of the Office of Censorship but was 
eliminated through Army censorship because the author, as an 

*For advene critidams by an able corteqwndent aee Eric Sevardd, 
“Cenaon in the Saddle,” Nation, April 14, 1945. 
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accredited war correspondent, had to submit it to the Wax 
DqMurtment Bureau of Press Relations, which withheld ap* 
proval. 

American newspapers and magazines were not placed by I 
law under Mr. Price’s supervision unless they were sent 
abroad. Except for possible exclusion from the mails by the 
postal officials, the press was technically free to print what- 
ever it pleased without interference and take its chances of a 
later prosecution under the Espionage Act. Officially the Di- 
rector of Censorship was only the watchdog at the door of the 
nation to see what went out or came in. Yet practically Mr. 
Price had a good deal to say about what happened inside. 

On January 14, 1942, he issued a comprehensive Code for 
the press in wartime, which indicated “certain classes of in- 
formation which might be of aid to the enemy.’’* This do- 
mestic Code of Wartime Practices was worked out in consulta- 
tion with the Army and Navy (as to military matters), the 
American Newspaper Publishers Association, American So- 
ciety of Newspaper Editors, National Editorial Association, 
etc. Althou^ the military people did not get all they wanted, 
the Code was drawn up in the interest of the government, not 
the press, but the newspaper associations all approved it. 

The Code begins with the encouraging statement that “it 
will not mean a news or editorial blackout.’’ The Office of Cen- 
sorship hopes that the American press “will remain the hreest 
in the world, and will tell the story of our national successes 
and diortoomings accurately and in much detail.’’ Then fol- 
lows a summary of subjects as to whidi Mr. Price requests 
sews to be withhdd unless authorized by the iq>propriate gov- 
emsient authority. The information listed relates to troops, 

*JV«w York Timet, Jaauaxy IS, IMS, p. IS, col. 1. Thk voluntaiy code 
dMMld be onqMued with the compulsory legnlstiona of exported news- 
pepen, above, n. 4. 
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ships, planes, fortifications, production and transportation of 
war supifiies, weather, photographs, nutps, and similar mat- 
ters. 

What happened to any newspaper or mji gftwnA which 
failed to comply with this Code? Nothing, so far as the Code 
iteelf went. It was purely advisory. No penalty was named. 
As the law stood, none could be imposed by the Office of Cen- 
sorship with respect to domestic circulation of the prohibited 
information. The entire Code was a request. E^ry editor was 
his own censor and was requested to ask himself of every item 
of information whether it was something which the enemy 
would be glad to have. 

Yet, in spite of its voluntary character, there was not a 
single instance of deliberate disregard of the Code. A few mis- 
takes occurred, to be sure, but the Office was surprised there 
were not more. Mr. Price’s requests were more faithfully 
obeyed than most statutes. 

No doubt every editor knew that disagreeable consequences 
might follow his violation of the Code. Export of the news- 
paper could be stopped completely unless it cared to go to the 
great expense of printing a sterilized edition for foreign con- 
sumption. Charges that the Estpionage Act was infringed 
might result in a criminal trial or the loss of mail privileges. 
Mr. PricemightasktheArmy and Navy to deny credentials to 
its war correspondents. Finally, the government had all sorts 
of ways of making a noncomplying newspaper uncomfortable. 
Its Washington correspondents would not be welcome at 
press conferences or when thqr sought official information, 
governmental releases mi|^t not be sent to its office, and the 
condemnation for its defiance of Mr. Price would be given wide 
publicity whudi mij^t reider the newspaper very unpopular 
with its con^titors, advertisers, and readers. Hence an edi- 


459 



WAB CISMBOBBHIP OF MBWSPAPBB8 AKD RADIO 

tor would think a long whUe before he got in wrong with the 
government by flatly disregarding the Price Code. And there 
was always a gun behind the door — compulsory censorship ifi 
the voluntary system broke down, and perhaps Army and[ 
Navy officials deciding what newspi^ers could print. 

It was not these indirect sanctions, in my opinion, which 
brought about the success of the Office of Censorship. The 
patriotism of the press was responsible, and Mr. Price’s skill 
in organized {iersuasion. An added reason was the high qual- 
ity of the personnel in charge of the voluntary newspaper and 
broadcasting codes. Every one of them was drafted by Mr. 
Price, just as he had been drafted by the President, and no 
position in either of these departments was ever given to any 
person looking for a job. The result was that press censorship 
and broadcasting censorship were administered by men na- 
tionally known in these industries and having the complete 
confidence of their colleagues. 

The domestic press division covered the country with a 
paid staff of only fifteen persons (including clerks and stenog- 
raphers), who were aided by local volunteers described later. 
It i^nt less than half of one per cent of the total Office 
budget. The staff worked very fast. Once it cleared a news- 
piq)er story paragraph by paragraph through the use of tele- 
graph and telephone, in order to meet a deadline — as Mr. 
Price put it, ‘*a speed unique in government regulation.” 

The stroke of genius in the Code was the.paragraph tucked 
in at the end: ”In addition, if any newspaper, magazine, ot 
other agency or individual handling news or q)ecial articles 
desires clarification or advice as to what disclosures might or 
m4^t not aid the enemy, the Ofiice of Censmr^p will co- 
opende {^ly. Such inquiries should be addressed to the 
Cffike of Censorship, Wadiington.” This provision fmr ad- 
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vance rulings turned out to furnish the mechanism by which 
practically all the work of the domestic press division was ac- 
complished.^ Instead of having to go over everything printed 
in the United States, the Office saw only the doubtful mate- 
rial. Almost all of this did get sent in voluntarily, and in this 
way thousands of items were eliminated every hour. News- 
papers were very active in submitting questionaUe items and 
very careful to comply with adverse rulings. Among the most 
scrupulous were journals with a strong anti-Administration 
editorial poli<^, like the Chicago Tribune and the New York 
Daily News. 

The domestic press division found prodigious difficulty in 
maintaining contact with all the publications. Daily news- 
papers were ea;^ to reach, since they received government 
bulletins automatically. (The foreign-language press required 
no special procedure.) The trouble came with the weeklies and 
monthlies, especially the numerous small publications by 
churches, lodges, colleges, etc. An excuse given by many edi- 
tors of these was that they did not even read their Washington 
mml. The censored item which caused most trouble was publi- 
cation of the unit identification of a soldier or the ship of a 
sailor. This sort of journal wanted to supply his address to 
friends, but such information was very valuable to the enemy 
when published. 

Supervision over the small papers was exercised throu^di a 
voluntary unpaid “missionary” in eadi state (or region of a 
large state). These men came to Washington at their own ex- 
pense and were instructed for a week. They returned a year 
later with amazing and inspiring reports of their energetic 
work in visiting an enormous number of local papers and per- 

r Compare the diaoua^n of advance nilinga in the Coatoma and the Post 
QflSoe, dwve, 840-4S. 
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suading them to comply with the Code. The procedure in a 
case where a journal was publishing matter violating the 
Code, after failing to submit it to the Office, was almost al- 
wi^s this: A form letter was sent. If not answered in a week! 
it was followed by a second stiffer letter. If again no reply, a 
registered letter was sent. Then, if necessary, the regional mis-^ 
sionaiy was telephoned and made personal contact with the 
offender. Once when all the preliminary steps were fruitless, 
the missionary found a small paper with its entire staff one 
woman — a rabid Republican. She finally agreed to conform to 
the Code by saying, “Tell those skunks in Washington I’ll do 
what they want me to do, but I won’t answer their cursed 
letters!” 

Domestic censorship was carried out carefully on the crite- 
rion of definite military damage. Care was essential because 
the whole program was on a voluntary basis. The Office real- 
ized that if a mistake was made by suppressing material with 
political rather than military implications, the repercussions 
in the competitive newspaper situation woxild “blow the whole 
operation to hell,” and it was better not to take the risk. 
Thus a stoiy in one large paper that Marshall was to be made 
Invanon Chief because of British pressure to get him out of 
Washington was not censored, though perhaps it might have 
been. Freedom of the press was defined as freedom to express 
opinions, advocate, criticize, or complain (except for treason 
or violations of the Espionage Act) but not freedom to dis- 
close information. The sole test was “Is tids information that 
tile miemy would like to have?” and not “Is this an opinion 
that would idease him?” Domestically, no attempt was made 
<Hi any occasion to interfere with any expresnon of opinion, no 
mattor how violent, vicious, or outrageous — unless a jury 
would convict it as seditious. The Office thought it better to 
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permit the doubtful comment than to take the diance of pro- 
hibiting legitimate criticism. 

As to broadcasting, the censorship was also voluntary, but 
it overlapped the statutory censorship on tr ansmiss ion across 
the border, since it was impossible to prove that a given sta- 
tion could not be heard outside the United States. The sanc- 
. tion of taking the station over for the duration never had to be 
applied, though the threat was nuide once. A few provisions 
were inserted in the Radio Code which were not in the Press 
Code, for instance, against man-on-the-street programs, since 
these might give enemy agents access to a microphone. On 
the whole, information conveyed by radio was not very im- 
portant, and the broadcast division was even smaller than the 
press division. A small group of monitors was set up to hear 
the chief commentators and newscasts. Also, competing sta- 
tions listened to each other closely and made occasional com- 
plaints. Foreign-language broadcasts were monitored by the 
Federal Communications Commission. 

My high estimate of compliance with the Office of Censor- 
ship is confirmed from sources directly concerned in its opera- 
tions. At first the military had very little confidence in a pre- 
dominantly voluntary system with hardly any direct sanc- 
tions. They expected it to collapse soon and that they would 
have to take over. Instead, top military authorities came to 
praise the job which press and radio had done. And the indus- 
try was also satisfied. After the collapse of Gennany, the 
newspapers were circularized for suggestions of changes in the 
Code. The few which bothered to reply all favored leaving the 
Code as it was. 

Many times in this book I have had to be critical of the 
masMi co mmunic ations agencies. Here was a case of re m a rk able 
voluntary co<«peration of the press in promoting the general 
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welfare. Another example occurred after Mr. Roosevelt’s 
death, when newspapers and radio concentrated all their 
energies for two days to make an impressive national memo- 
rifd so far as communications were concerned. No doubt, 
awareness of a great crisis played a part in these displays of 
co>operation and less is to be expected in normal times. Yet 
the history of the Office of Censorship shows that there are 
better means than puniidiment to produce high standards. 
As the old sasring goes, “You can catch more flies with 
molasses than with vinegar.” The experience of Mr. Price may 
point the way to the assumption by the press itself of reqmnsi- 
bilities to meet the needs of the community, with the govern* 
ment not threatening but encouraging. 

It is evident from the foregoing account that three quite 
different censorships of the press were operating in the present 
war: (1) compulsory censorship at the border, in between 
(2) voluntary restridnts inside the country administered by 
the same civilian Office of Censorship and (8) rigid compul- 
sory controls outside the country enforced by the Army and 
Navy. 

Censorship ou^t to stop with the shooting. There is no 
danger of giving information to the enemy when the enemy is 
already licked. Consequently, the flrst two kinds of censor- 
drip, like the Office which took care of them, have virtiudly 
ceased to function. As to the third type, militaiy censorship, 
much more doubt exists. I do not know how far the situation 
abroad before December 7, 1941, has been irestored. After the 
Armistioe in 1918, the British and Frendi continued their 
oensordiip, and the effect of this on the Versailles Peace Con- 
fermioe was bad. It mi^t have made a difference to the atti- 
tude of the Senate toward the Treaty. In spite of the cessation 
tA hostilitiea in the present war, the prolonged occupation of 


464 



WAB CBNMBSHIP OF NEWSFAFSBS AND RADIO 

enemy territory and the possible perpetuation of the draft in 
some form or other will naturally incline many Army and 
Navy officials to think that the retention of their powers of 
censorship is necessary to national safety. There is a tendency 
for military people to extend their great wartime powers of 
censorship (a) into areas of politics during war and (&) beyond 
the period of hostilities. Inasmuch as the war organization 
must now persist through a long ocKsupational period, war cen- 
sorship inevitably has great political consequences for several 
years to <x>me. Without knowing the actual amount of Ameri- 
can military censorship at the moment in European and Pacific 
areas, 1 think that it will be useful to make the assumption 
that it is considerable and then inquire about the effects 
of such a hypothetical situation upon the need of American 
citizens to know essential facts. 

Mr. Price, as I have said, was very careful to distinguish 
between military facts and political facts. Regardless of his 
success, censorship by the Army and Navy is something quite 
different. Military censorship has always tended to exceed its 
bounds and go into political censorship. One of the numerous 
unfortunate consequences of modern methods of warfare is 
that the area of mUitary concern is constantly widening. Al- 
most every activity becomes a part of national defense. We 
may live to see the day when the line between military and 
political matters is so blurred that a newspaper will be for- 
bidden to publish the name of the President of the United 
States or tell where he lives for fear of nuking him tm ea^ 
target for a sneak atomic bomber. Even now the significmioe 
of occupation policies is largely political — our relations with 
Russia, and so on. Very able officers of the allied military gov- 
ernment could tell citizens about a bad situation, but are pre- 
vented from speaking. Personal letters from them have been 
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smuggled out, saying "This is the way this thing works. Isn’t 
there something that can be done about it, because we are in 
the machine and we can’t?" 

Their question raises a very difficult problem, which ex-j 
tends far beyond war and its aftermath: How far should gov-\ 
emment employees, while in office, be allowed to publish 
criticism of the conduct and policies of their superiors? The 
advantages of thoroughgoing loyalty in a military or civilian 
subordinate are obvious; and the offhand reaction of most 
people is that if such a person is dissatisfied with the way 
affairs are going, he should resign before having his say. Still, 
not every officer can afford to throw up his job, and his resig- 
nation may be forbidden during hostilities or a technical state 
of war like the present. And there is much more to be said on 
this side. 

« 

To make the problem concrete, let us have an imaginary 
place under American occupation called Adano. It does not 
matter whether it is a city in Germany or somewhere in the 
Pacific. It is thickly populated with natives — Germans, Poly- 
nesians, or Japanese. Native affairs and American troops are 
badly demoralized because of the policies of the administrator 
in charge. General Marvin, in spite of the efforts of his sub- 
ordinate, Major Joppolo, to promote sormd political, eco- 
nomic, and social conditions. If any American newspaper cor- 
reqrondent who visits Adano and talks to Joppolo is required 
to submit his article to a military censor as dimng hostilities, 
the true state of affairs will probably not see the light of day. 
If Joj^lo succeeds in leaving Adano and goes home to write 
ml article in the New Republic, all the good he was doing in 
Adano comes to an abrupt end. By resigning to speak of bad 
conditions, he makes them still worse. It did not improve 
Sodom or Gom<nrah wfajen the few best inhabitants left. 

m 



WAB CENSORSHIP OP NEWSPAPERS AND RADIO 

So the result of an enforced silence within the service may 
be that inefficiency or corruption on the part of men higher up 
will continue because honest persons who know the facts do 
not dare tell them to the public. And proposals by brilliant 
younger men for needed reforms may be delayed if they can 
be considered only by conservative insiders; the fate of Billy 
Mitchell’s plan for our air force and De Gaulle’s plan for 
mechanizing the French army illustrates the dangers. If there 
is in fact demoralization in occupied territory, the impossibil- 
ity of telling about it diminishes the chances of any rapid 
change for the better. 

Yet, on the other hand, complete freedom of subordinates 
to broadcast attacks on their superiors would open the door 
wide for cranks and greatly hamper any administration. Few 
men would be eager to undertake an important task if they 
were unable to place full trust in their subordinates and if 
they were going to be forced to drop pressing tasks in order to 
answer the published criticisms from the very men on whom 
they most relied. 

Certainly, if subordinate officials must address all their 
adverse criticisms to their superiors, great care should be 
taken to enable those criticisms to be fruitful. This means that 
a criticism must be kept from being suppressed by the very 
superior who is criticized or by those who share his responsi- 
bility for the existing situation — Joppolo’s report must not be 
chaaneled through General Marvin. Criticism must be sure to 
receive thoughtful attention from some other superior discon- 
nected with the situation. So long as it is reasonable, refusal to 
act on it is not to lead to the dismissal of the critic or loss of 
promotion. Even so, something is wanting— the public stays 
untold. 

It is a very difficult problem, which is bound to become 
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increasing^ frequent as the range of governmental activities 
increases. We have to realize that in the governmental hier> 
archy , both in the armed forces and in civilian ofiSces in Wash- 
ington, there are all sorts of inhibitions against free discussion. 

A second possible peacetime repercussion from war censor 
ship is more subtle. Some of the Nieman Fellows put it this 
way: \ 

“Corporation officials have learned to hide disagreeable 
facts on the groimd of military security. They may continue 
to use this as an excuse for withholding essential information 
from the public. They will wrap themselves in the flag. For 
example, such an attitude is not unlikely on the part of some 
officials in the airplane and radio business. The Army and 
Navy have trained public-information officers who may apply 
similar methods as civilians when they take public-relations 
jobs with business organizations or with the federal and state 
government. Many a county officer may feel that what he 
does is none of the public’s business. All sorts of municipal 
departments, including the police, have taken on public-rela- 
tions men who can if they wish prevent the press from getting 
access to proper information. Instead of the old time consulta- 
tion of a reporter directly with the persons who know the 
facts, news is channelled. He is told to go to the official who 
specializes in telling only what he thinks good for the public 
to learn.” 

Althou^ such a screener may prevent some misstatements 
by ill-informed newspapermen, it is much better to have the 
sifUng of truth from falsehood done by the newspaper whidi 
serves the public than by the very agency which may deserve 

condemnation. 

* 

Thus wartime habits may have created new barriers be- 
twem American citizens and the truth. 






